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the opening of these commentaries* munitipal law was in 
gtnei il (lehned to be, “ a rule ot civil coiuluet, piescribed 
“ l)^ tlu snpieine powei in a state, commanding what is 
“ right, ind prohibiting what is wiong '' ” I'lorn liciice there- 
iore it lolloweil, that the primary objeets ol the law are the 
t st iblislnnent of lights, and the piohibition of wiongs And 
this occ isioned ** the distiibulion of these collections into two 
geneial heads, under the forniti of wJncli 
consuleied tlie tights that were defined and 
under the lattei are now to consider the ’wn 
bidden, und redressed by the laws of Paigland 

Intrcxl '> 2 Bract, ^ 1 r 1 

b Sanetto jus,tayjuhe>is honestut it pro- Book 1 ch I 

Mibens cuntrana Cic M i*hilipp 12 (I) 

(l) I im igine this to be u raisquotation of the following passage — Lst 
cnim lex nihil ahud, lusi recta, ct \ numiue Deonini tracta ratio, mi- 
perans honesta, prohibeiis eoiUrana F/til xi 12 

\OI III 


ve Jiavc al ready 
cstablislK^i^^T^ 
ftgi tli^I iire for- 
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Iv the piosccutioii oi tlu iirst ol these eiufiniies, ue 
guislicd rights inU) two sorts fust, such »is concern, oi arc 
annexed to, the })ci sons ot men, and me then called /ton /ut- 
sonatnm, oi i/o of /ut ^otis which, togctiici with the 

means of accjuinng and losing them, composed the iirst book 
of these commentaries and secondlv, such as a mm miyac- 
cjiiiie ovei extern il objects, oi things unconnected with his 
pel son, which are c.illetl /uta miou^ oi ilu loj^htsof M/z/gs 
and these, with the meins of ti<msteiung them iioni mm to 
man, wen the snb|cct oi the second book I am now therc- 

foie to proceed to the considi i Uion ot which loi tiu 

most pait ioincy to us an i<lc i merely ncgitivc, as being 

nothing t Ise but a pi i\ ation o 1 llfri.t k oi w hieh 1 1 ison it 

was ncccss.U), that \>eloi c wc tntcicd it all into the discussion 
of wiongs, wc should intcitain i cUtii anddistmit notion ol 
rights the eontc mpl itiou ol wliil isy/o being necessiiiU piioi 
to wliit m ly bo Uimcd iiitl the dehmlion ot fas j)u- 

cedent to that oi /t(/(ts 

W K<)N( s an (livisil)lc mt<i two soils oi sjneus jo iiaft 
tc/07/gs, and pn(>lit '1 lu loimci n< in mtimgemciit 

Ol piivalion ot the pi i\ iIl. oi civil lights belonging to indivi- 
duals, considci cd as indiv ulu ils , md iM llu 1 Lupoj) h (. (pH nil V 
teimed anl (lie litui iit i bic ich md violation ol 

pubhe 1 ights and diitus, which illect the wlulc < ommiimtv, 
coiisideicd as a comnninitv iihI iic distiiiguislK d bv tin 
liai shei nppcll ition ol tunus md mtsdinusntos lo investi- 
gate tlu inst ot these species ot v longs, with then hgd 
ieme<hcs, will be om implosmcnt m the picscnt boi>k , md 
the Ollier specie* ivill be reseived till the next oi eonchiding 
volume 

'I nr inoic cnectuallv to iccomphsb the iidiess ol juivate 
in]mics, courts evt pistice art mstilutcd m eveiv civib/cd 
socutv, m oidci topiotcct the vm ak tiom tlic insults ot the 
stiongci, b\ expouiulmg and entoicing those liws bv which 
rights are dcim<d, and wrongs piohibitcd Tins Jcmcdv is 
tlieictore piiiieipill^ to Ik sought bj appbe ition to these 
couits ot justice, th It Is, bj civil suit or action Foi which 
re^esoii oui chief cmplojinent in this volume will be to con- 
sidei the rediess ol piivate wiongs hy suit oi action in courts 
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But IS Uieie aie certain injuiie^ ot such a natuic, thu some 
ot them turnish, and otheis n moie speedy U'medv, 

than can be had in the oidmaiy loiins ot justice, thcie is il- 
lowed in tliosc cases an cxtiajudicud oi ececntiical kind ot 
reinedv ot which I shall fiist ot all lieU, heloie I considei 
the SI vei il leinedies b\ suit and, to that end, sh ill distnbule 
the lediess ot jiiiv ito wion^s into tliieo si\ci il species fust, 
tint which IS obtained by the duu (at o[ llic pintus them- 
selves, secoiull>, th it which is cfticted bv the lum att and 
opciation ot /rtt*.’ and tliuclK, th it whiih niises fioin viit oi 
action m couits, which consists m a conjimetioii ot the othei 
two, the act ot tlie paities co-opnatiMi; with the act ot I iw 

And, ot thu icdoss ol jniv vte injiUK^, winch is ob- 

t lined b\ the meie let ot tlu pailies 1 liis is ot two soits, 
hist, that which irises lioni the att ot the iiijiiicd jiaity only , 
and, secondly, that which anses from the joint act ot all the 
paitics to^ethei both which I shall considei in then oidei 

Or the fiist soit, oi tliat winch aiiscs iiom the sole act ot 
the injuicd pirt>, is, 

I liir (Jifiuci ot one’s sett, oi the mutual and lecipiocil 
dctinee ot such as stind in the iclations ot Imshand and wile, 
piient iM(l chilli, in istei and sen nil in these cases, it the 
put\ Inniscll, oi an\ ot tliese Ins lelations, he ioicihly at- 
tic kid in his pi 1 son OI piopiit^, it is liwiul loi Inni to icpel 
torce by toice , and the hieacli ot the jieace, which h,ipj)cns, 
is eh<n friable iijion liim onlv wlio hi ir in the alli ly Foi the 
law, in thise ise, respects the passions ot the human mind (2), 
ami (when c\teinal violmee is olliied to a m«in InrnseK, oi 
those to whom he be us a near conneetion) makes it lawlnl 
in him to do himsclt that immediate justice, to which he is 

2 Itoll \br 1 Iliwk T C c OO s 'J i 

(2) It H, perhpps, too inpch to sav tint ihr Hw,in tho>L nscs, “respects 
human passions,” or jii runts the injurctl party to ilo himself “justice,” 
the “ passions” pi onipt to revenue, mil “ justice ” implies punishment to 
the aggressor, unit amends to the pci son injnrLd , Imt tin law, 19 it is st itcd 
truly a tew hues lower down, permits selt-dcfence onU, and wirrant« 
nothing farther 
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prompted by nature, and which no pmdentuil nioti\cb a.ie 
strong enough to restrain It considers that the futuie piocess 
of law IS by no means an adequate remedy tor injuiies ac- 
companied with force , since it is impossible to say, to what 
wanton lengths of lapme or cruelty outrages of this sort might 
be carried, unless it weic permitted a man iminediateK to 
oppose oi e violence with anothei Selt-detence, theietoie, 
as it IS justly called the primary i.iw ot nature, so it is not, 
neither can it be in lact, taken away by the law ot society 
In the English law, particulail^, it is held an excuse lor 
bleaches ot the peace, nay even loi homicide itselt but caie 
must be taken, that the resistance docs not exceed the bounds 
of mete detente and pieventioii» foi then the deleiulei would 
hiniseU become an aggiessoi 

II liicAiniav or icptisal is anolhei species ot leinedy by 
the incie act ot the paity mjuicd '1 his happens, when any 
one hath depi ived anothei ot his piopeity in goods oi chattels 
peisonal, oi wiongtully det<ims tine’s wde, ehikl, oi soivant 
111 whicli ease the-ownei ot the goods, iiid tile husband, pa- 
rent, ormastei, may lawtully claim and i etake them, wheievei 
he happens to hnd them, so it be not in a iiotous mannei, 
or attended with a breach ot the peace'' The leason foi this 
is obvious, since it may fie(]uentlv happen that the owner 
may have this only opportunity ot doing himselt justice his 
goods may be afteiwvrds conveyed away oi destroyed, and 
his wite, ehildien, or seivants, concealed oi cairied out ot 
his leach, it he had no speed lei lemedy than the ordinal y 
process ot law If therefore he can so contrive it as to gam 
possession ot Ins pioperty again without force or tenor, the 
law luYOurs and will justify his proceeding But, as the pub- 
lic peace is a superioi eoiisideiation to any one man’s pii- 
vate property , and as, it individuals were once allowed to 
use piivate force as a remedy tor private injuries, all social 
justice must cease, the strong would give law to the weak, 
and every man would i evert to a state of nature, for these 
reasons it is provided, that this natural right of recaption shall 
never be exerted, where ^uch exertion must occasion strife 
and bodily contention, or endanger the peace of society If, 
foi instance, my horse is taken jiway, and I find him m a 

® 3 lust JS4 Hal Anal § 46 
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common, a fair, or a public inn, I may lawfully seize him to 
my own use , but I cannot justily breaking open a private sta- 
ble, or entering on the grounds of a third person, to take him, 
except he be feloniously stolen but must have recourse to an 
action at law 

III As recaption is a remedy given to the party himself, 
for an injury to \i\speysonal property, so, thirdly, a remedy of 
the same kind for injuries to leal property, is by entr'y on 
lands and tenements, when another person without any right 
has taken possession thereof This depends in some measure 
on like leasons with the former, and, like that too, must be 
peaceable and without foice Theie is some nicety required 
to define and distinguish the cases, in which such entiy is law- 
ful or otherwise, it will theietore be moie fully consideied in a 
subsequent chaptei , being only mentioned in this place for the 
sake of legiilanty and ordei 

IV A FOURTH species of remedy by the mere act of the 
party injured, is ahateynent, or removal of misances What 
n usances are, and their several species, we shall find a more 
proper place to inquire undei some of the subsequent divisions 
At present I shall only observe, that whatsoever unlawfully an 
noys or doth damage to another is a nusance , and such nu- 
sancc may be abated, that is, taken away or removed, by the 
party aggrieved tlicreby, so as he commits no not in the doing 
of it® If a house or wall is erected so near to mine that it 
stops my antient lights, which is a jprix)ate nusance, I may enter 
my neighbour’s land, and peaceably pull it down ^ Or if a 
new gate be erected acioss the public highway, which is a 
coynmon nusance, any of the king's subjects passing that way, 
may cut it down and destroy it ‘ And the reason why the law 
allows this private and summary method of doing one’s self [ 6 
justice, is because injuries of this kind, which obstruct oi an- 
noy such things as are of daily convenience and use, requiie 

an immediate remedy , and cannot wait for the slow progress 
of the ordinary forms of justice 

^ 2 Roll Rep 55, 56 208 2 Roll h Salk 459 

Abr 565, 566 ' Cro Car 184 

« 5 Rep 101 9 Rep 55 
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V A FIFTH case, Jii which the law allows a man to be Els 
O wn avenger, or to minister redress to himself, is that of dts- 
cattle or goods for non-payment of rent, or other du- 
ties , or, distrtinmg another’s cattle damage-peasant, that is, 
doing damage, oi trespassing, upon his land The former 
intended for the benefit of landlords, to prevent tenants 
from seci.tiiig or withdrawing then cflects to his prejudice, 
the latter arising from the necessity of the thing itself, 
as it miglit otlieiwise be impossible at a future time to ascer- 
tain whose cattle they weie that committed the trespass or 
damage 

As the law of distiess is a point of great use and consequence, 
I shall consider it with some minuteness by inquiring, first, 
for what injuries a distress may be taken , secondly, what things 
may be^distieiiicd , and thirdly, the maniiei of taking, dispos- 
ing of, and tivoiduig distresses 

1 And, fust, it is necessary to premise, that a distress', 
distndio, IS the taking a personal chattel out of the possession 
of the wiong-doei into the custody of the party uijuied, to 
procuic a satisfaction foi tlie wiong committed 1 The 
most usual injury, for which a distress may be taken, is that 
of non-pajment of rent It was obsei ved in a foimei volume ^ 
that distresses weie incident by the common law to every 7tnt- 
servKi, and by particular leservation to also, but 

not to re nt-suK, till the statute 4Clreo II c 28 extended the 
same remedy to all icnts alike, and theitby in effect abolished 
all nnteii.il tlistinction between them So tliat now we 
may lay it down ns an univeisal pinuiple, tliat a distress may 
be taken lor any kind of lent in arieai , the detaining whercot 
[ 7 ] beyond the daj of payment is an mjuiy to him that is entitled 
to icceive it (3) 2 For neglecting to do suit to the lord’s 

^ 'IIjc tiling itself tiken by this pro Book II cli S 

cess, IS ns the procc*;s itstl f, is in our 
law-lx>oks \try frequently called a distress 


(3) Bat to entitle n party to distrcin, there must be rent diie in the legal 
SLiise ot that woni One man ni \y be in the {lo^sesston of another’s hou^ 

or 



Ch 1. 


WRONGS 


7 


court’, oi othei certain personal seivice'", the loid may 
distiein, of common light 3 Foi amercements m a court- 
Vet a distiess may be had of common right, but not for 
amercements in a court-baron, without a special prescription 
to wan ant It". 4- Anothei injiii^, lor which distresses may 
be taken, is where a man finds beasts ot a stranger wandering 
111 his grounds, damage-feasant , that is, doing him hurt or 
damage, by tieadmg down lus glass, or the like, in which 
case the ownei ot the sod may distiem them, till satisfaction 
be made him for the injui y he has thei cby sustained 5 Lastly, 
for several duties and penalties indicted by special acts of par- 
liament, (as foi assessments niatle by toiimiissioners of sewers 
or for the relief ot the poor^,) lemcdy by distress and sale is 
given 5 tor the particulars ot which we must have recourse to 
the statutes themselves remarking only, that such distresses 
are paiLly analogous to the antient distress at common law, 
as being lepleviablc and the like, but nioie resemble the 
common law piocess of execution, by seising and selling 
the goods of the debtor under a writ of Jicri facias.^ of which 
heieaitei 

2 Secondly, as to the things which may be distreined, 
or taken in distress, we may lay it down as a general rule, 
tliat all chattels personal are liable to be distreined, unless par- 
ticularly piotectetl oi exempted Instead therefore of men- 
tioning what things aie distieniable, it will be easier to re- 
count those which are not so, with the reason of their par- 
ticulat exemptions ^ And, 1 As every thing which is 

’ Bro Abr tit Distress 1 5 p Stat 43 Lliz c 2 

Co Litt 96 'i 1 Burr, 589 

" Brownl 36 *■ Co Litt 47 

o Stat 7 Anil t 10 


or land with his consent, and may be bound to render him such a sum for 
the use and occupation of it, as a jury shall deem to be a proper equiva- 
lent for the rent, but if there be no actual demise, nor any contract for a 
demise amounting to as much, and no fixed rent has been agreed on or paid, 
the owner cannot distrein For in his avowry to an action of replevin for 
such distress, he would be bound to state an actual tenancy, and the definite 
terms of it, which it would be impossible to do under such a relation as 
above supposed — Hegan v Johnson, 2 Taunt 148. Vunky Hunter, 
5 B & A 522 
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distreined is piesunied to be the property of the wrong-doer. 
It will follow that such things wherein no man can have an 
absolute anti valuable property (as dogs, cats, rabbits, and 
all animaL fera natwce) cannot be distreined Yet if deer 
[ 8 ] (which are feicc nature) are kept in a private inclosure for 
the purpose of sale or profit, this so far changes their nature, 
by reducing them to a kind of stock or merchandize, that 
they may be distreined for rent' 2 Whatever is in the per- 
sonal use or occupation of any man, is for the time piivileged 
and protected from any distress, as an axe with which a man 
is cutting wood, or a hoise while a man is riding him But 
hoises drawing a cart, may (cart and all) be disticiiied lor 
reiit-arrere , and also, if a horse, though a man be riding him, 
be taken damais^e-feasant^ or trespas'^mg in another^ giounds, 
the horse (notwithstanding his ridei) maybe distieined and 
led away to the pound ^ (4-) Valuable things in tlic way of 
iiade shall not be liable to distress (5) As a hoise standing 

• Davi3 i; Powcl, C ./? Jhl W Gio 11 ' I Sid HO 


(l) In the Lasetitnl for thi'> position, it is added, that it sec iis the horse 
shall be led to the pound with the ridir upon him But the whole passage 
IS only an t\tr i-judiei il opinion of the Chief Justice Kel}ngt , and is directly 
eontriry to a rase uted from the 'Veir Book 7 h ^ in Rollc's Abiidgnient, 
tit Distres A pi 4 , and the point being e\pre'>sly brought iintlei tonsi, 
deration m the ease ot Storey v Rohinson^ 6 'I' It I3S , it was there deter- 
nmied th it such i distress would be ilkgil, as leulmg ilmost inevitably to 
■V broach of the peace — '^ee the lutlioi itics on the subject collected m 
Mr llargMvc’s notes, } & 291 Co Citt 47 i 

(5) rills expression is imecuritc, but the examples which follow show 
the meaning of the author, and tht pi inciple on which it rests In Mr 
Chiistian’s Blaekslone it is observed in a note that “ cattle driven to a dis- 
tant niaikot, and put into land to rest for one night, cinnot be distreined 
for rent by the owner of the land,” — for which position a MS case of 
Tate V (jUed is cited The contrarj was held even in a case in which 
the landlord had consented to the cattle being turned m to graze for a night, 
Fowkes V Toyccy 3 Lev 260 , and the owner of the cattle was dnven into a 
court of equitv lor relief The decision in this last case would probabl} 
not now be recognised as law, and that of Tate v Gleed is certainly for 
many reasons expedient to be adopted , but the two cases are very distin- 
guishable, and, in fact, I believe there are many closes of land to be found 
on the mam roads to the metropolis which are scarce!} used in any other 
waj than os nightly resting-places for drovers' herds As to these the decision 
in Tate v Gleed would go entirely to deprive the landlord of his best 
remedy for the rent 
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in 11 smithes shop to be shoed, or in a common inn , or cloth at 
a taylor’s house , or corn sent to a mill oi a market Foi nil 
these are piotected and privileged foi the benefit of trade, 
and are supposed m common piesumption not to belong to 
the owner of the house, but to his customers But, generally 
speaking, whatever goods and chattels the landlord finds upon 
the piemises, whether they in tact belong to a tenant or a 
sti anger, are distreuiable by him for lent for otherwise a 
(looi would be open to infinite Irauds upon the landlord, 
uid the strangei his remedy over by action on the case 
against the tenant, if by the lenanT\ default the chattels are 
distieineil, so that he cannot render them when called upon 
Witli regal d to ,1 stranger’s beasts which aie found on the 
tenant’s land, the lollowing distinctions are ho^vever taken 

they are put iii by consent of the owner of the beasts, they 
aie chstrcinable immediately atteiwaids for icnt-airere by the 
landlord" 8o also if the strangei ’s cattle break the fences, 
and commit a liespass by coming on the land, they are dis- 
tremablc immediately by the lessor for his tenant’s rent, as a 
punishment to the owner of the beast^ for the wrong com- 
mitted tin ough his negligence'' But if the lands were not 
sufiicieutly fenced so as to keep out cattle, the landlord 
cannot distreiii them, till the} Iiave been hvant and couchant 
{levantcs ct cuhantis) on the land , that is, have been long 
enough there to liave lain down and iiseri up to feed, which in 
geneial is held to be one night at least and then the law 
presumes, that the ownei may have notice whither his cattle 
have strayed, and it is his own negligence not to have taken 
them away (6) Yet, if the lessor or his tenant were bound to 
lepair the fences and did not, and thereby the cattle escaped 
into then grounds, without the negligence or default of the 
owner , in this case, though the cattle may have been leva7it 
and coiichant^ yet they are not distreinable for rent, till actual 
notice IS given to the owner that they are there, and he 
« Cro Eliz 549 '' Co Lit 47 

(6) This case supposes that the duty of repairing the fences lies nei- 
ther on the distreinor, nor on the owner of the cattle distreined, in this 
case the distreinor is not in fault, and therefore is not bound to give actual 
notice, nor yet is the owner of the cattle any way to blame, and therefore 
the law allows him that reasonable time, during which it is fair to presume 
that be may receive notice from some other quarter 
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neglects to lemove tliem for the law will not suffer the 
landlord to take advantage of his own or his tenant’s wrong 
4 There aie also other things privileged by the antient com- 
mon law , as a man’s tools and utensils of his trade, the axe 
of a carpenter, tlie books of a scholar, and the like which 
are said to be piivileged lor the sake of the public, because 
the t/ik ng them away would disable the owner from serving 
the commonwealth in his station So, beasts of the plough, 
avaia cai'ucat^ and sheep, aie privileged from distresses, at 
C 10 1 common law ’‘(7), while dead goods, oi othei soi t of beasts, 
which Bracton calls catalla otiosa^ may be disticined But 
as beasts of the plough may be taken in execution lor debt, 
so they may be loi distresses by statute, which paitake of the 
nature of executions ^ And perhaps the tiue leason, why 
these and the tools of a man’s tiade w^eie piivileged at the 
icAtrmion law, was because the distiess was then merely in- 
tended to compel the payment of tlie rent, and not as a 
satislaction foi its non-p lymeiit and therefoie, to deprive 
the paity of the instinments and means of pa>ing it, would 
counteiact the veiy end of the distress^ 5 Nothing shall 
be distreined for lent, which may not be reiideied again in 
as good plight as when it was distreined for which reason 
milk, fruit, and the like cannot be distreined, a distress at 
common law being only in the nature of a pledge or security, 
to be restoied m the same plight when the debt is paul So, 
antiently, slieaves oi shocks of coin could not be distieined, 
because some damage must needs acciue in their lemoval, 
but a cait loaded with tom might, as that could be safely 
lestored But now by sUitute 2 W &.M c5 coin m 
sheaves or cocks, oi loose in the stiaw, or hay in bains oi 

2 Lutw 1580 1 Durr 589 

' Slat 51 lUn III it 4 lIl di^tric- ‘ Uul 588 
tioju scaccana 

(7) Thii privilege from distress, both as to utensils of trade and beasts 
ot the plough, holds good only under two conditions They must be in 
uctnal use at the time of the <listrcss made, and that i educes them under 
a former head of privilege, the ground of which is the preservation of the 
public peace, and there must be othei distreinable goods or chattels on 
the premises at the time This was expressly determined as to utensils ot 
irmle m a modern case, 4 T H 5G5 , and as to beasts of the plough it was 
tlcar from all tlie old authorities See ‘2 Inst 152 , the writ of trespass 
given b N B 90 B Djer, j 12 i 
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licks, or otheiwise, may be distreined as well as otliei chat* 
tels 6 Lasdy, things fixed to the fieehokl may not be dis* 
tietnedj as caldrons, windows, doors, and chimney -pieces 
tor they savour of the realty For this reason also corn 
growing could not be distreined , till the statute 1 1 Geo II. 
c 19 empowered landlords to distrem corn, grass, or other 
products ot the eaith, and to cut iiul gather them when 
iipe (8) 

Ln us next consider, tliiidly, how distresses may be 
taken, disposed of, or avoided And, first, I must premise, 
that the lau of disti esses is greatly altered within a few years 
last past Formeily, they were looked upon in no other light 
tlian as a mere pledge oi sccuiity toi payment of lent oi 
othei duties, or satisfaction loi damage done And so tlie 
law still continues with regard to disti esses ot boasts taken 
(lam(f(^t~Jictsanfy and foi otliei c«uises not altered by act ol 
pailiament, over which the disti eiiior has no othei power 
than to retain them till satisfaction is made But distresses 
foi lent ail ere being found by the legislatuie to be the shortest 
and most effectual method ot compelling the payment of such 
lent, many beneficial laws toi this purpose have been made 
in the present century , which have much altered the com- 
mon law, as laid down in our antient writers 

Iv pointing outthercfoie the methods of distrcining, I shall 
in geneial suppose the distress to be made foi rent, and re- 
maik, wheie necessary, the diffeiences between such distress, 
and one taken lor other causes 


(8) To these heads ot things not distiemablc may be added, all goods in 
the custody of the law, whether as being already distreined damage^ 
Jtasant, or taken in execution In this last case, however, so long us they 
remam on the premises, the statute 8 Ann c 14 gives the landlord a 
beneficial lien on them , for which see post p 417 

The words of the statute llG 2 c 19 are “ corn, grass, hops, roots, 
fruits, or other product growing on the estate demised,” the coiu*tof C P 
has determined that the general word " product” does not extend be- 
yond things of a similar nature with those before specified, to all of which 
the process of becoming ripe, and of being cut, gathered, mndc, and Nid 
up when ripe, was iiiculeutal It was lield therefoie that niirscrj trees and 
shrubs could not be distreined Clark \ Cwatkarlky % raunt -131 
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In the first place, then, all tlisti esses must be made day^ 
unless in the case ot damage-feasant , an excej^tion being 
there allowed, lest the beasts should escape before they are 
taken “ And, when •i person intends to make a distress, he 
must, by himself or his bailiff, enter on the demised premises , 
formerly dining the continuante of the lease, but now% if the 
UMiaiit Holds over, the landloid may distiein within six months 
dter the determination of the lease, piovided his own title 
oi intciest, as well as the tenant’s possession, continue at the 
time of the distiess If the lessoi does not find sufficient dis- 
tiess on the premises, foimerly he could resort no where else , 
and theiefoie tenants, who vveie knavish, made a practice to 
convey away then goods and stock fraudulently fiom tlie 
house oi lands demised, in ordei to cheat then landloi ds 
fiut now'^ the landlord may distrein aiiv goods of his tenant, 
carried oflf the premises clandestinely, wheiever he finds them 
within thirty days aftei, unless they have been bofia Jidc sold 
foi a valuable consideration, and all persons privy to, or assist- 
ing in, such fraudulent conveyance, forfeit double the value 
to the landloid The landloid may also distrein the be<ists ot 
his tenant, feeding upon any commons or wastes, appendant 
or appurtenant to the demised piemises The landlord might 
not fbimeily break open a house, to make a distress, fbi that 
is a breach of the peace But when he was in the house, it 
was held that he might break open an inner-door'^ and 
now* he may, by the assistance of the peace-officer of the 
parish, break open in the day-time any place, whither the 
goods have been fraudulently removed an<l locked up to pie- 
vent a distress , oath being first made, in case it be a dwelling- 
house, of a icasoiiable ground to suspect that such goods are 
conct died therein (9) 

" Co Litt 142 ^ Co Litt 161 Coitiberb 17 

' Stat. 8 Ann c 14 Stat 11 Geo II c 19 

‘ Stat 8 Ann c 14 11 Geo II c 19 

(9) Where the goods are locked uj3 or concealed only on the premiseg, 
the landlord is not within the statute, and cannot break open a house to 
get at them And though the landlord*8 right of distress for rent extends 
generally over ail distreinable goods, which are upon the premises at the 
time of distress made, wJiose property soever they may be, yet his right 
under this statute of George the Second is limited expressly by the words 
to the tenant’s own goods, and in a plea justifying under it, it must be 
.wtrrtd that the coods taken were the tenant’s property 5 M & S 38 

rht 
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Whire a man is entitled to distieiii toi an entire duty, he 
ought to distrein tor the whole at once, and not for part at 
one time, and part at another ^ But it he distreins foi the 
whole, and theie is not sufficient on the premises, or he hap- 
pens to mistake in the value ot the thing distieinetl, and so 
takes an insufficient distiess, he may take a second distiess to 
complete his remedy^ 

Disiresses must be proportioned to the thing distieined 
toi By the statute of Marlhridge, 52 Hen TII c 4 it any 
man takes a gieat or umeasonable distress, loi lent-arrere, he 
shall be heavily amerced tor the same As it the landloid 
distieins two oxen loi twelve-pence rent, the taking of bof/i 
is an unreasonable distiess, but, if there weie no other dis- 
tress ncaiei the value to be found, he might leasonably have 
distreined ofK ot them, but toi homage, fealty, or suit and 

' 2 I lUw 1512 h 2 Inst 107 

^ Cio Eliz 13 Stat 17 Car II t 7 1 Burr 590 


The woids of the statute are ** fraudulent!^ or clandestinely con\ey away 
his goods to jircvent the I indlord from distraining the fiamc/o; arrears of 
I am not aware that these words have evei received i construction 
horn the c\piess decision ot any touit, in a case at Nisi Pirns, h^rc C J 
ruled that they did not cxtenil to a case where the goods were removed 
opcnlj and befoic the rent w is in arrcai, though the object was to pre- 
vent their being distreined Wationy *5 Esp p 15 Lord Ellen- 

borough in l^utneauxx 4 Cunpb 137 doubted of the latter 

point , ind certainly as to botli it may be tauly contended, that to remove 
goods iruidulcntly, though not cl uidcstincly, and whether the rent be 
actudly in arreu oi not, is within both the letter and the spirit of the sta- 
tute, if It be dont to prevent the landlord from distreining them for arrears 
of rent 

Not only all persons privy to or assisting in such fiaudulent conveyance, 
but the tenant hirasell also is liable to the forfeiture mentioned in the text 
And where the goods so removed do not exceed the value of 50/ the statute 
gives the landlord a summary remedy upon complaint in writing to two jus- 
tices of the same county, riding, or division, and residing near the place whence 
the goods were taken, or where they were found, and if the offender refuses 
to pay the sum adjudged by them at the time appointed, and upon due 
notice, they may levy the same by distress and sale of his goods, or for 
want of distress commit him to the house of correction, there to be kept 
to hard labour for six months, unless the money shall bo sooner paid 
This power in the justices is subject to an appeal to the quarter sessions, 
whose judgment is final 
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«ervice, as also foi parliamentary wages, it is saul that no 
"distress can be excessive' For as these disti esses cannot be 
sold, the owner, upon making satisfaction, may have his chat- 
tels* again The lemedy tor excessive distresses is by a special 
action on the statute of Marlbiidge, for an action of trespass 
IS not maintainable upon this account, it being no injury at 
the common Jaw^ 

When the distiess is thus taken, the next consideration is 
the disposal of it For which pin pose the things distieined 
must, in the first place, be cai i led to some pound, and there 
impounded by the takei But, in then way thithei, the} 
may be loscuedhy the ownei, m case the disticss was taken 
Without cause, or contraiy to law as, if no rent be due, it 
they were taken upon the high w a}, or the like m these cases 
the tenant may 1 iwfully make lescue ^ But if they be once 
impounded, even though taken without any cause, the ownei 
may not bieak tlie pound and take them out, for they aie 
tlien m the custotly of the law * ( I O) 

A POUND [patens, which signifies any mclosure) is eithei 
pound-OTJ^^r/, that is, ojicn ovtr>head, or pound-rot/e?/, that 
IS, close By the stitutc &M c 12 no distress of 

cattle can be diivcn out of the hundred where it is taken, un- 
[ 13 ] less to a poiind-oveit within the same shiie, and not above 
ihiee miles iiom the place wheie it was taken This is for the 
benefit of the tenants, that they may know where to find and 
replevy the distress (11) And by statute 11 Geo II c 19 

' Bro t jissisc 200 Pmogatwe 98 Co Lit 160, I6l 
J 1 Ventr 101 1 lUgibb 85 1 Burr 530 ^ Ibid 47 

(10) It it» haul tliat if tlic tattle of a roinmoner be wrongfully taken as 
dawagt fcasanty and nnpounded, niul ho iiiiintdiately pursues them, and find', 
them in a pound Mw/ocAtd, he may lawfully retake them, Co Litt 47 b , and 
Mr Hargrave, in a note on the passage, cites from Lord Hale’s MS a case 
in which the defend int pleads that he found the cattle sans nvl maner de 
fermute, tic serrurr, rC autre engine The authority cited by Lord Coke 
from the ^ ear Book of *5 E 3 I have not been able to find , but the case 
appears to be contrary to the present recognised principle of the law 

(11) And by the same statute it is enacted, that no cattle or other goods 
distrained or taken by way of distress for any manner of cause at one time, 
shall be impounded at several places, whereby the owner or owners of such 
distress shall be constrained to sue several leplevies for the delivery of the 
said distress so taken at one time 
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which was made tor the benefit ot landlords, any peison dis- 
treining toi rent may turn any part of the premises, upon 
which a distress is taken, into a pound, pyo hac wci, lor 
securing ot such distress If a live distress of animals be 
impounded in a common pound-overt, the owner must take 
notice of It at liis peril , but if in any special pound-overt, so 
constituted for this particular purpose, the clistreinor must 
give notice to the owner and, in both these cases, the owiiei, 
and not the distreinor, is bound to pro\ulc the beasts with 
food and necessaries But if they are put in a pound-covert, 
as m a stable oi the like, the landloul or distreinor must feed 
and sustain them A distress of household goods, or othei 
dead chattels, which are liable to be stolen oi damaged by 
weather, ought to be impounded in a pouiul-covut, else the 
distieinoi must answei tui the conseejaences 

When impounded, the goods vierc formerly, as was be- 
fore observed, only in the natine of a pledge oi secuiity to 
compel the perfoi maucc of satisfaction , and upon this ac- 
count It hath been held", that the distreinor is not at libeity 
to work or use a distreined beast And thus the law still 
continues with regard to beasts taken damage-feasant, and 
distresses for suit or services, which must lenmin inuDounded, 
till the ownei makes satisfaction or contests the light of 
distieining, by lejilevying the cliattels To icpltvij (7 epic- 
giaie^ tliat is, to take back tlie pledge) is, when a person dis- 
treined upon applies to the sheriff or lus officers, and has the 
distress leturned into his own possession , upon giving good 
secuiity to tiy the right of taking it m a suit of law, and, it 
that be determined against him, to leturn the cattle 01 goods 
once more into the hands of the distreinor This is called a 
replevin, of which moie will be said heieafter At present I 
shall only observe, that, as a distress is at common law only 
in natiue of a security for the rent or damages done, a replevin [ 14 ] 
answers the same end to the distreinor as the distress itself, 
since the party replevying gives security to return the distress, 
if the right be determined against him 

This kind of distress, though it puts the owner to incon- 
venience, and is therefore a punishment to htm^ yet, if he 
continues obstinate and will make no satisfaction or payment, 

Co Litt 47 " Cro Jac 148 



14 


PKlVAll 


Book III 


i^noiemed)' ot all lo the tiistieinoi But foi a debt due 
to tlie uowii, unless paid within forty days, the distress was 
always saleable at the common law ® And for an amei ce- 
ment imposed at a court- leet, the loid may also sell the dis- 
tress P partly because, being the king's court of record, 
its process pal takes of the royal prei ogative , but princi- 
pally because it is m the nature ot an execution to levy a 
legal debt. And so, m the several statute-distresses before 
mentioned, which aie also m the natuie ot executions, the 
power ot sale is likewise usually given, to effectuate and 
complete the reined) And, m like manner, by several acts 
of parliament in all cases ot distress for rent, it the tenant 
or owner do not, within five days after tlie distress is taken, 
and notice ot the cause thereof given him, replevy the same 
with sufficient seciiiity, the distreinoi, with the sheriff or 
constable, shall cause tlio same to be appraised by two sworn 
appraise! s, and sell the same towards satisl ictiou of the rent 
and charges , lendtimg the overplus, it any, to the owner 
himsclt And, by this means, a full and entire satisfaction 
may now be had foi lent in an ere, by the mere act of the 
paity hiinselt, bydistiess, the remedy given at common 
law, and sale consequent thereon, which is added by act of 
parliament 

BkijORI I quit this article, I must observe, that the many 
particulars which attend the taking ot a distress, used for- 
meiiy to make it a hazardous kind of proceeding for if any 
one u regularity was commitled, it vitiated the whole, and 
[ 15 ] made the distiemors trespassers ah But now by the 

statute 11 Geo II c 19 it is provided, that, for any un- 
lawful act done, the whole shall not be unlawful, oi the 
parties trespassers ab initio but that the party grieved shall 
only have an action for the real damage sustained , and not 
even that, if tender of amends is made before any action is 
brought. 

VI The seising of heriots, when due on the death of 
a tenant, is also another species of self-remedy, not much 

» Bro Abr i 72 f 2 W &M c 5 8 Ann c 14 

P 8 Rep 41 4 Geo II c 28 11 Geo II c, 19 

'i Bro IMd 12 Hod, $SO * j Ventr 37 
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unlike that of taking cattle or goods in distress As for that 
division of heriots, which is called heriot-sei vice, and is only 
a species of rent, the lord may distrein for this, as well as 
seise, but for henot-custom (which sir Edward Coke says^ 
lies only aider ^ and not in renda) the lord may seise the 

identical thing itself, but cannot distrein any other chattel 
for It “ (12) The like speedy and effectual remedy, of seising, 
is given with regard to many things that are said to lie in 
franchise, as waifs, wrecks, estrays, deodands, and the like; 
all which the person entitled theieto may seise, without the 
toimal piocess ot a suit oi action Not that they are debarred 
of this remedy by action , but have also the other and more 
speedy one, for the better asserting their property , the thing 
to be claimed being fre<]uently of such a natare, as might 
be out of the reach of the law before any action could be 
brought, 

Thfse are the several species of lemedies which may be 
had by the mere act of the party injured I shall next briefly 
mention such as arise from the joint act of all the parties 
together And these are only two, accord and aihitr ation^ 

I Accord is a satisfaction agieed upon between the party 
injuring and the party injured , which, when performed, is 
a bar of all actions upon this account As if a man contract 
to build a house or deliver a horse, and fail in it, this is an C ] 
injury for which the sufferer may have his remedy by action, 
but if the paity injured accepts a sum of money, or other 
thing, as a satisfaction, this is a redress of that injury, and 
entirely takes away the action By several late statutes, 
(particularly 11 Geo. II c 19. in case of irregularity m the 
method of distreming, and 24 Geo. II c 24 in case of mis- 
takes committed by justices of the peace,) even tender of 

* Cop 5 25 u 9 79 ^ 

Cro Ehe 590 Cro Car 26Q 


(12) For the distinction between henot-service and henot-custom, see 
ante, Vol II p 422 The latter clause of the sentence in the text, which 
denies the lord the right of distreming for henot-custom, seems not fully 
proved by the cases cited, but the law is laid down as stated in Pro Abr 
Harnots & Mortuaries, pi 6, 7 

'OL. Ill ( 
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sufficient amends to the party injured is a bar of all actions, 
whether he thinks proper to accept such amends or no (13) 

II Arbitration is where the parties, injuring and in- 
jured, submit all matters in dispute, concerning any personal 
chattels or personal wrong, to the judgment of two or more 
mb trators, who are to decide the controversy and if they 
do not agree, it is usual to add, that another person be called 
in as unqnre^ [tvipetator or to whose sole judgment 

it is then referred or frequently there is only one arbitrator 

Whart ArL^t sacr JU 772 Nicols Scot Hist Jabx ch 1 propejinem 


(13) That 18 , of all suUi actions as are mentioned m those statutes re- 
spectively , what these axe in general, may be seen in Bacon’s Abr Title, 
Tender, P 

It would lead me for bejond the limits of a note to lay down precisely 
in what cases accord and satisfaction will be a good bar to an action, and 
in what cases not, with the reasons, often extremely subtle, in each case 
The general principle is, that it is a good liar, where tlie party seeks pe- 
cuniary damages onl) , or conjointly with the restitution of a chattel real 
or personal, (or some personal wrpng, or the breach of some contract 
whether by parol or specialty, but that it is not a good bar, where the 
object is the recovery ot a freehold, or where the admission of it would 
operate to discharge a subsisting contract under seah 

To make an accord sufficient m cases where such a pica is available, 
the following rules are important to be observed 

1 st It must be in full satisfaction ot the injury complamed of, and 
must leave no jiart uncovered , thus, in trespass for taking cattle, an 
accord that the jilaintiff should have his cattle again would be insufiScient, 
£br mere restitution leaves uncovered the damage sustamed by the removal, 
find intermediate loss of possession 

2d It must be complete and executed , a promise to give, and an agree- 
ment to accept something at a future day will not avail , nor will it be 
better, if the day be past, and the defendant at the day tendered the per- 
formance of the agreement, which the plaintiff refused to accept 
3d It must be to give or do something which has legal value 
And 4th That value must not upon the face of it, and of necessity be 
less than that of the thing, in lieu of which it is given or done , thus, if 
defendant has promised to deliver 100 bushels of wheat of a certain quality 
at a certain time and place, and failed, it would be no answer to an action 
to state plaintiff’s acceptance of 50 bushels of the same quality, and at 
the same time and place in satisfaction thereof But where the mferionty is 
not necessary nor upon the face of the thing, no actual inferiority to be made 
out by evidence is a legal objection, as m the case put a change of quality, 
time, or place, might make the 50 equal in value to the lOO, and, conse- 
quently, a legal satisfaction for the non-delivery of them 
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originally appointed This decision, in nny of these cases, 

IS called an awatdt, And thereby the question is ns fully 
determined, and the right transferred or settled, as it could 
have been by the agreement of the parties, or the judgment 
of a court of justice ^ But the right of real property cannot 
thus pass by a mere award * ’ which subtilty in point of form 
(lor It IS now reduced to nothing else) had its rise fiom 
teodal principles, foi, if this had been pci nutted, the land 
might have been aliened collusnely without the consent ot 
tlie superior \et doubtless an arbitrator may now award a 
conveyance or a release of land , and it will be a breach of 
the arbitration-bond to refuse compliance For, though ori- 
ginally the submission to arbitration used to be by word, or 
by deed, yet both of these being revocable in their nature, it 
IS now become the piactice to entei into mutual bonds, with 
condition to stand to the awaid or arbitration of the arbitrators 
or umpiie therein named® And experience having shewn [ 17 ] 
the gieat use of these ]ieaceable and domestic tnbunals, espe- 
cially m settling matters of account, and othei meicantile 
transactions, whicli are diflhcult and almost impossible to be 
adjusted on a trial at law , the legislature has now established 
the use of them, as well in controversies where causes are de- 
}>ending, as in those wheie no action is bi ought ; enacting, by 
statute 9&10W III c 15 that all merchants and others, 
who desire to end any controversy, suit, or quarrel, (for 
whicli there is no othei i emedy but by personal action or suit 
m equity,) may agiee, that their submission of the suit to ar- 
bitration or umpii age shall be made a rule of any of the kmg^s 
courts of record, and may insert such agreement in then 
submission, or promise, or condition ol the arbitration-bond 
which agreement being proved upon oath by one of the wit- 
nesses thereto, the court shall make a rule that such submis- 
sion and award shall be conclusive . and, after such rule made, 
the paities disobeying the award shall be liable to be punished, 
as for a contempt of the court, unless such award shall beset 
aside, for corruption or other misbehaviour in the arbitratois 
or umpire, proved on oath to the court, within one term after 
the award is made. And, in consequence of this statute, it 

^ Brownl 55 1 Freem 410 » Append No, 111 § 6 

* 1 Foil Abr 242 1 Lord Rayw 115. 
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IS now become a considerable part of the business of the 
superior courts, to set aside such awards when partially or 
illegally made , or to enforce their execution, when legal, by 
the same process of contempt, as is awarded for disobedience 
to those rules and orders, which aje issued by the couits 
themselves, (14) 


(14) For contempt of court, see Vol IV p 285 

Excellent as the tnal by jury undoubtedly is as a mode of investigating 
the truth, yet there are some cases to which, for various reasons, it is not 
applicable Thus, when long and complicated accounts are to be examined, 
It can hardly he expected that twelve men placed at hazard m the jurj- 
box should be able to determine very accurately upon the allowance of 
particular items, or to strike a nice balance between the contending de- 
mands Again, It will often happen that two parties lay claim to the 
whole of the same thing as a matter of mere right, which, under proper 
regulations, might vciy well suffice for both, and of which it might be 
ruinous to either to be wholly deprived A particular instance of this is 
a stream of water Yet in such case the verdict of a jury can only de- 
termine to whom the right belongs , it cannot look to the consequences, 
nor make a beneficial division of the use between both For these and 
many other reasons it has been a practice of very early date in this country 
to refer disputes to arbitration In this way the paitics have the benefit 
of a more deliberate investigation , if the matter be of a scientific nature, 
or removed from the common information of men, they may select some 
one to decide it, whose habits have made him conversant with it, and by 
investing him with more or Jess power, they may h ive a decision less 
single and unbending than that of the law, prospective in its operations, 
and limiting m detail the future exercise of the disputed rights 

This submission to arbitration might alwajs take place either before or 
after the commencement of an action , but convenient as it was in many 
respects, it laboured in early times under some disadvantages, which for 
a Jong time very much diminished its frequency For (not to mcuuon that 
the courts of law had established subtle and narrow grounds of construc- 
tion upon awards, and often set them aside upon mere technical and fri- 
volous objections,) It is obvious that in whatever way the parties had bound 
themselves to the performance of the award, still the arbitrator was not 
the judge of any court , there was no process to compel obedience, and 
therefore an obstinate person might still oblige the other party to resort to 
his action for the onginal matter in dispute, or to one for the breach of 
the agreement to perform the award 

In this case was not only all the benefit of the reference lost, but delay 
and ex pence were occasioned by it , the party’s case was disclosed, and 
perhaps by the death or departure of some necessary witness, a serious 
ultimate disadvantage was sustained On the other hand, the arbitrator 
might prove wrong-headed or corrupt, and yet as the parties had volun- 
tanly put themselves upon his judgment, the courts would not permit that 

to 
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to be assigned as an excuse for the non-performance of the award, when 
an action was brought to enforce il, and the party was compelled to obey, 
or at a great expence to seek relief in a court of equity 

Both these inconveniences have been gradually removed, partly by the 
enlarged application of legal principles by the courts of laws, and partly 
by the interference of the legislature For in the first case, where the 
submission had taken place after the commencement of an action, the 
parties were obviously before the court, and within its jurisdiction, a cause 
was pending, and neither party could regularly or safely suspend the pro- 
ceedings of the cause, unless by the consent and under a rule of the court 
The judges then made it a part of this rule that the parties should perform 
the award when published, and as disobedience to a rule of the court is 
contempt of the court, and punished summarily, as all other contempts, 
by attachment of the person, the court m this case gamed a double power, 
the one direct, the other incidental, but almost equally beneficial On 
the one hand it could enforce performance oi the award, without suffering 
the party to be driven to a second action , on the other hand, as the exercise 
of this power was purely discretionary, it could abstain from it whenever the 
conduct of the arbitrator could be successfully impeached , and therefore 
m order to inform its discretion, the court opened its ear to those com- 
plaints, which the rules of law prevented it from receiving in shape of a 
formal plea to the action nor was this negative relief all that was afforded, 
for in process of time it came to be held, that as the arbitrator acquired 
the main sanction of his authority from the rule of court, the same rule 
gave the court a general superintendence over the award And therefore 
though the judges wisely abstained from scrutinisnng too nicely the deci- 
sions of that authority to which the parties had voluntarily submitted 
themselves, and refused to examine over again those questions, upon 
which the arbitrator had come to an honest and debberate opinion, jet 
where the award upon the face of it, appeared to be illegal, or there 
was manifest misbehaviour or error in the arbitrator, they not only re- 
fused to enforce performance by attachment, but held themselves em- 
powered, if the application was made within a reasonable time, to set 
aside the award itself And thus both inconveniences were removed, and 
the proceedings rendered complete by the judicious interference of the 
courts, in cases where the pendency of an action had given them jurisdic- 
tion 

This interference of the courts is said to have commenced in the reign 
of Charles tlie second, while Sir John Kelynge presided in the Court of 
KB, and it was found so beneficial, that in the reign of William the third 
the legislature resolved to place arbitrations entered into where no action 
was pending upon the same footing Accordingly the 9th & loth of W 3 
c 15 was enacted, as stated in the text 

This statute gave a complete remedy to the first inconvenience, the want 
of a power to compel performance , as to that both classes of submission 
now stood on the came footing With respect to the second, the giving 
relief against an illegal or unjust award, the statute m terms confines the 
objections to the corruption or undue practices of the arbitrator, and also 
UmiU the lime for making these objections to the last day of the terra 

r S follov ing 
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following the publication of the award The courts have construed this 
clause liberally they will listen to all such objections as might be taken 
to an award made under a rule of court at common law , and although 
no application to set aside an award under the statute can be made after 
the time limited by the statute , still if any application to enforce it by 
attachment be made d/ any ttme, they will hear the same objections in an- 
swer to that application, and use them as reasons, if well founded, to in- 
Quence their discretion m withholding the attachment , so that to speak 
generally, justice now flows nearly in the same stream in respect of both 
species of arbitrations 

There is still a case, however, which lemains unaided either by the 
common law or under the statute, this is where parties between whom no 
9uit IS pending, agree verbally only to submit their controversy to arbi- 
tration As this case is obviously not within the first class, so it cannot be 
brought withm the second For the statute clearly contemplates a writ- 
ten agreement Neither can it be considered necessary or desirable to 
extend any relief to such a case, for it is perfectly easy for the parties, 
if they please, to agree in writing instead of verbally , it is lar mose desir- 
able for the sake of certainty that they should do so, and there might be 
even some difficulty in reducing to a rule of court an agreement, about the 
very terms of which the parties might be at variance 
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CHAPTER THE SECOND. 


OF REDRESS BY THE MERE OPERATION OP 

LAW. 


'J’HE remedies for private wrongs, which are effected by 
the mere operation of the law, will fall within a very 
narrow compass , there being only two instances of this sort 
that at present occur to my recollectidn ‘ the one that of 
retainer^ where a creditor is made executor or administrator 
to his debtor , the other, in the case of what the law calls a 
'i emitter 

I If a person indebted to another makes his creditor or 
debtee his executor, or if such a creditor obtains letters of 
administration to his debtor , in these cases the law gives him 
a remedy for his debt, by allowing him to retain so much as 
will pay himself, before any other creditors whose debts are 
of equal degree ^ This is a remedy by the mere act of law, 
and grounded upon this reason , that the executor cannot, 
without an apparent absurdity, commence a suit against him- 
self as a representative of the deceased, to recover that which 
IS due to him m his own private capacity • but, having the 
whole personal estate m his hands, so much as is sufficient 
to answer his own demand is, by operation of law, applied 
to that particular purpose. Else, by being made executor, 
he would be put m a worse condition than all the rest of the [ 19 ] 
world besides. For, though a rateable payment of all the 
debts of the deceased in equal degree, is clearly the most 
equitable method, yet as every scheme for a proportionable 
distribution of the assets among all the creditors hath been 

*1 Roll Abr 922 Plowd 543 See Vol II page 511. 
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hitherto found to be impracticable, and productive of more 
mischiefs than it would remedy, so that the creditor who 
first commences his suit is entitled to a preference in payment, 
it follows, that as the executor can commence no suit, he 
must be paid the last of any, and of course must lose his debt, 
in case the estate of his testator should prove insolvent, unless 
he be allowed to retain it The doctrine of retaina is there- 
fore the necessary consequence of that other doctrine of the 
law, the priority of such creditor who first commences his 
action But the executor shall not letain his own debt, in 
prejudice to those of a higher degree, for the law only puts 
him in the same situation, as if he had sued himself as exe- 
cutor, and recovered his debt, which he never could be 
supposed to have done, while debts of a higher nature sub- 
sisted Neither shall on^ executor be allowed to retain his 
own debt, m pr^dice to that of his co-executor in equal 
degiee, but both shall be discharged in proportion Noi 
shall an executor of his own wrong be m any case permitted 
to retain.^ 

II REMi’riER IS wheie he, who hath the true property 
ox jm pioprietaUs m lands, but is out of possession thereof, 
and hath no right to entei without recovering possession m an 
action, liath afterwards the fieehold cast upon him by some 
subsequent, and of course defective, title , in this case he is 
remitted, or sent back by operation of law, to his antient and 
more certain title Tlie right of entry, which he hath 
gained by a bad title, shall be ipso Jacto annexed to bis own 
inherent good one , and his defeasible estate shall be utterly 
defeated and annulled, by the instantaneous act of law, w ith- 
out lus participation or consent ® As if A disseises B, that 
[ 20 ] IS, turns him out of possession, and dies, leaving a son C , 
hereby the estate descends to C, the son of A, and B is barred 
from entering thereon till he proves his right in an action , 
now, if afterwards C, the heir of the disseisor, makes a lease 
for life to D, with remainder to B the disseisee for life, and 
Ddies, hereby the remainder accrues to B, the disseisee 


** Viner’s Abr t exectUors D 2 
‘ 5 Rep 30 


^ Litt § 659 

' Co Litt, 358 Cro Jac 489 
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who thus gaming a new freehold by virtue of the remainder, 
which IS a bad title, is by act of law remitted^ or m of his for- 
mer and surer estate. ^ For he hath hereby gained a new right 
of possession, to which the law immediately annexes his 
antient right of property 

If the subsequent estate, or right of possession, be gamed 
by a man’s own act or consent, as by immediate purchase 
being of full age, he shall not be remitted. For the taking 
such subsequent estate was his own folly, and shall be looked 
upon as a waver of his prior right ® Therefore it is to be 
observed, that to every remitter there are regularly these 
incidents , an antient right, and a new defeasible estate of 
freehold, uniting in one and the same person, which defeasible 
estate must be cast upon the tenant, not gained by his own 
act or folly The reason given by Littleton \ why this 
remedy, which operates silently, and by the mere act of law, 
was allowed, is somewhat similar to that given m the pre- 
ceding article because otherwise he who hath right would 
be depiived of all remedy For as he himself is the person 
m possession of the fieehold, there is no othei person against 
whom he can bring an action, to establish his prior right. 

And for this cause the law doth adjudge him m by remitter , 
that IS, m such plight as if he had lawfully recovered the 
same land by suit For, as lord Bacon observes*, the be- 
nignity of the law is such, as when, to preserve the principles 
and grounds of law, it depriveth a man of his remedy with- 
out his own fault, it will rather put him in a better degree 
and condition than in a worse Nam quod nemedio destitute 
tWy ipsa re valet ^ si ctdpa ahsit But there shall be no re- 
mitter to a right for which the party has no remedy by [ 21 
action*' as if the issue in tail be barred by the fine or war- 
ranty of his ancestor, and the freehold is afterwards cast upon 
him, he shall not be remitted to his estate tad* for the 
operation of the remitter is exactly the same, after the union 
of the two rights, as that of a real action would have been 
before it As therefore the issue ii> tail could not by any 

''Finch L 194 Litt §683 

« Co Litt 348 350 

h § 661 


' Elcm r, 9 
Co Litt 349 

' Moor 115 2 Ander 286 
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Action have recovered his antient estate 5 he shall not recover 
It by remitter. (1) 


And thus much for these extrajudicial remedies^ as well 
for real as personal injuries, which are furnished or permitted 
where the parties are so peculiarly circumstanced, 
as not to make it eligible, oi in some cases even possible, to 
applyrffor redress m the usual and ordinary methods to the 
couits of public justice 


(1) The statute of uses made some alteration in the antient law of re- 
mitter From what Lord Hobart, in Duncombe v Wingfield^ p. 255, 
calls the violence of the letter of the statrito, the party coming to a 
defeasible use must take the same estate as he had in the use, though he 
hVs both the bad freehold and the gootl right, without hia own fault, and 
^fS^ithout a remedy by action. This, however, would only appl> to the first 
taker of such estate his issue or next in remainder would take an estate 
at common law, and might be remitted, and even for the taker, m 
some instances, methods arc pointed out for avoiding this dilemma of the 
statute jSee Co Litt* 348 b. and Sanders on Uses and Trusts, vol i 
p 205 4th edit. 
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CHAPTER THE THIRD. 

OP COURTS IN GENERAL* 


next, and principal object of our inquiries is the 

redress of injuries by suit in courts wherein the act of 
the parties and the act of law co-operates , the act of the 
parties being necessary to set the law in motion, and the 
process of tlie law being m general the only instrument by 
which the parties are enabled to procure a certain and ade- 
quate redress 

And here it will not be improper to observe, that although 
in the several cases of redress by the act of the parties men- 
tioned in a former chapter % the law allows an extrajudicial 
lemedy, yet that does not exclude the ordinary course of 
justice but It IS only an additional weapon put into the hands 
of certain persons m particular instances, where natural 
equity or the peculiar cii cumstances of their situation require 
a more expeditious remedy, than the formal process of any 
court of judicature can furnish. Therefore, though I may 
defend myself, or relations, from external violence, I yet am 
afterwards entitled to an action of assault and battery though 
I may retake my goods, if I have a fair and peaceable oppor- 
tunity, this power of recaption does not debar me from my 
action of trover or detinue - I may either enter on the lands, 
on which I have a right of entry, or may demand posses- 
sion by a real action J may either abate a nuisance by my 
own authority, or call upon the law to do it for me I may 
distrein for rent, or have an action of debt, at my own 
option if I do not distrem my neighbour's catde damage- 
peasant y I may compel him by action of trespass to make me 
a fair satisfaction, if a henot, or a deodand, be withheld 


» Ch 1 
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from me by fraud or force, I may recover it though I never 
seised it. And with regard to accords and arbitrations, these 
in their nature being merely an agreement or compiomise, 
most indisputably suppose a previous right of obtaining re- 
dress some other way , which is given up by such agreement 
But as to remedies by the mere operation of law, those are 
indeed given, because no remedy can be ministered by suit 
or action, without running into the palpable absurdity of a 
man’s bringing an action against himself the two cases 
wherein they happen being such, wherein the only positive 
legal remedy would be directed against the very person him- 
self who seeks relief 

In all other cases it is a general and indisputable rule, that 
where there is a legal right, there is also a legal remedy, by 
suit or action, at law, whenever that right is invaded And 
m treating of these remedies by suit in courts, I shall pursue 
the following method first, I shall consider the nature and 
several species of the courts of justice , and, secondly, I shall 
jioint out m which of these courts, and in what manner, the 
proper remedy may be had for any private injury, or, m 
other woids, what injuiies are cognizable, and how redressed, 
in each respective species of courts 

First then, of courts of justice. And herein we will con- 
sider, first, their nature and incidents m general , and then, 
the several species of them, erected and acknowledged by the 
laws of England. 

A COURT IS defined to be a place wherein justice is judi- 
cially administered. ^ And, as by our excellent constitution 
the sole executive power of the laws is vested in the person of 
the king, it will follow that all courts of justice, which are 
[ 24? ] the medium by which he administers the laws, are derived 
from the power of the crown For, whether created by act 
of parliament, oi letters patent, or subsisting by prescrip- 
tion, (the only methods by which any courts of judicature ** 
can exist,) the king’s consent in the two former is expressly, 


** Co Litt. 58 
*• Sc« book I, ch 7 


Co LiU 260 
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and in the latter impliedly, given In all these courts the 
king IS supposed in contemplation of law to be always pre- 
sent , but as that is in fact impossible, he is there represented 
by his judges, whose power is only an emanation of the royal 
prerogative. 

For the more speedy, universal, and impartial adminis- 
tration of justice between subject and subject, the law hath 
appointed a prodigious variety of courts, some with a more 
limited, others with a more extensive jurisdiction, some 
constituted to inquire only, others to hear and determine, 
some to determine in the first instance, others upon appeal 
and by way of review All these m their turns will lie taken 
notice of in their lespective places and I shall therefore here 
only mention one distinction, that runs throughout them all , 

VIZ that some of them are conri^ of 7 €C02 others 

coid A court of record is that, where the acts and judicial 
proceedings are enrolled in parchment foi a perpetual memo- 
rial and testimony which rolls are called the records of the 
court, and are of such higli and super-eminent authority, that 
their truth is not to be called in question. For it is a settled 
rule and maxim that nothing shall be averied against a le- 
coid, nor shall any plea, or even proof, be admitted to the con- 
trary. ® And if the existence of a record be denied, it shall 
be tried by nothing but itself that is, upon bare inspection 
whether there be any such record or no , else there would be 
no end of disputes But, if there appear any mistake of the 
clerk in making up such record, the court will direct him to 
amend it (1) All courts of record are the king*s courts, in 
right of his crown and loyal dignity ^ and therefore no other 
court hath authority to fine or imprison ; so that the very 
erection of a new jurisdiction with the power of fine or im- 
prisonment makes it instantly a court of record. ^(2) A court [ 25 ] 

* Co Litt 260 « Salk 200 12 Mod 388, 

^ Finch L 231 ^ 

Cl) Within what time the court will give this direction, and under what 
circumstances and provisions, see post, 407 
(2) The converse of the rule does not hold, for every court of record 
has not necessarily a general power of fine and impnsonment, as is the 
case with the court of commissioners of sewers, which is undoubtedly a 

court 
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not of record is the court of a private man ; whom the law 
will not intrust with any discretionary power over the fortune 
or liberty of his fellow-subjects^ Such are the courts-baron 
incident to every manor, and other inferior jurisdictions 
where the proceedings are not enrolled or recorded , but as 
well their existence as the truth of the matters therein con- 
tained shall, if disputed, be tried and determined by a jury 
These courts can hold no plea of matters cognizable by the 
common law, unless under the value of 405 . nor of any forci- 
ble injury whatsoever, not having any process to airest the 
person of the defendant '* 

In every court there must be at least three constituent 
parts, the actor ^ reus^ and judex the actor ^ or plaintiff, who 
complains of an injury done, the 'ieus^ or defendant, who is 
called upon to make satisfaction for it, and jitdex^ oi 
judicial power, which is to examine the trutli of the fact, to 
determine the law arising upon that fact, and, if any injury 
appears to have lieen done, to ascertain, and by its officers to 
apply the remedy It is also usual in the superior courts to 
have attorneys, and advocates or counsel, as assistants 

An attorney at law answers to the proaaator^ oi pioctor, 
of the civilians and canonists ^ And he is one who is put in 
the place, stead, or turn of another, to manage his matteis 
of law Formerly every suitor was obliged to appear in per- 
son, to piosecute or defend Ins suit, (accoiding to the old 
Gothic constitution % ) unless by special licence under the 

li 2 Inst Sll ** ribuSf qui tn (tliqwbu$ attor- 

* Pope Boniface VIII in 6 Decretal nati nuncujxintur ** 

^ 3 t 16 §3 speaks of 'Jyrocurato- ^ Stcirnhook f/djiire Goth tl c 6 


court of record, and yet cannot imprison a party (no officer of the court) 
for a bare disobedience of its orders 1 Sid 145 The definition of a 
court not of record seems to be inadequate^ for many courts, which are 
courts of the king, as king, aie not courts of record, as the court of 
equity m chancery, the admiralty courts, &c It would seem better to 
define it, as the converse oi a court of record, as not enrcdhng its proceed 
mgs in parchment for a perpetual memonal, nor having a general author- 
ity to fine and impnson 
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king’s letters patent ' This is still the law m criminal cases. 

And an idiot cannot to this day appear by attorney, but in 
person™, for he hath not dispretion to enable him to appoint 
a proper substitute . and upon his being brought before the 
court in so defenceless a condition, the judges are bound to [^26 
take care of his interests, and they shall admit the best plea 
in his behalf that any one present can suggest." But, as m 
the Roman law, ohm in usu Jiasset, altetms nomine agi 

“ nonjjosse, sed^ quia hoc non mimmam incommoditatem liahehat^ 
coeperunt homines pet proem atores litigate**^* so with us, 
upon the same principle of convenience, it is now permitted 
in general, by divers antient statutes, whereof the first is 
statute Westm 2 c 10. tliat attorneys may be made to pro- 
secute or defend any action in the absence ot the parties to 
the suit These attorneys are now formed into a regular 
corps , they are admitted to the execution of their office by 
the superior courts of Westmmster-hall; and are in all points 
office! s of the respective courts in which they are admitted, 
and, as they have many privileges on account of their at- 
tendance there, so they are peculiarly subject to the censure 
and animadversion of the judges (3) No man can practise 
as an attorney in any of those courts, but such as is admitted 
and sworn an attorney of that particular court- an attorney 
of the court of king’s bench cannot piactise in the court of 
common pleas, nor vice ve/sa To practise in the court of 
chancery it is also necessaiy to be admitted a solicitor therein : 

* F N B 25, " Bio Abr t lUeol 1 

Ihid 27 ® List 4 tit 10 


(3) The judges will exercise their gummary jurisdiction o /er the Attor- 
neys of the sever.ll courts, not merely m cases where they have been em- 
ployed in the conduct of suits, or any matter purely professional, but 
“ wherever the employment is so connected with their professional cha- 
“ racter, as to afifbrd a presumption that their character formed the ground 
“ of their employment ” Thus one attorney has been compelled to give up 
papers and deeds, which had been placed in his hands as steward for the 
owner of the estates, to which they refer, and another to pay over 
money, which he had received when employed to collect the effects of an 
intestate by the administrator, although he had never been employed by 
him to prosecute or defend any suits in law or equity Hughes v Mayre, 
3 T R 275 In re AUkiUy 4 B. & A 47 Luxmoore v Lethbridgey 5 B, 
&A 898 
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and by the statute 22 Geo II c 46 no person shall act as 
an attorney at the court of quarter sessions, but such as has 
been regularly admitted in some superior court of record So 
early as the statute 4 Hen IV c 18 it was enacted, that at- 
torneys should be examined by the judges, and none ad- 
mitted Out such as were virtuous, learned, and sworn to do 
their dutj\ And many subsequent statutes** have laid them 
under farther regulations. 

Of advocates, or (as we generally call them) counsel, 
there are two species or degrees , barristers, and serjeants. 
The former are admitted after a considerable period of study, 
or at least standing, in the inns of court ‘•j and are in our 
[ 27 ] old books styled apprentices, appentiai ad legem, being 
looked upon as merely learners, and not qualified to execute 
the fiill office of an advocate till they were sixteen yeais 
standing ; at which time, according to Fortescue they might 
be called to the state and degree of serjeants, or servientes ad 
legem How antient and honourable this state and degiee is, 
with the form, splendour, and profits attending it, hath been 
so fully displayed by many learned writers*, that it need not 
be here enlarged on I shall only observe, that serjeants 
at law aie bound by a solemn oatl\* to do their duty 
to their clients and that by custom” the judges of the 
courts of Westminster are always admitted into this ve- 
nerable order, before they are advanced to the bench , the 
original of which was probably to qualify the puisne barons 
of the exchequer to become justices of assise, accoiding to 
the exigence of the statute of 14 Edw III, c 16 From 
both these degrees some are usually selected to be his ma- 
jesty’s counsel learned in the law • the two principal of whom 
are called his attorney, and solicitor general The first king’s 
counsel under the degree of serjeant, was sir Francis Bacon, 
who was made so honoris causa, without either patent or fee'^, 

P 3 Jac I c 7 12 Geo I c 29 a tract by the late serjeant Wynne, 
2 Geo II c 23 22 Geo II c 46 printed in 1765, enUtled ObservaUons 
23 Geo II c 26 « touching the antiquity and dignity of 

See Vol I Introd §1 degree of sei^eant at law ** 

' dt LL c 50 < 2 Inst 214 

* Fortesc i5td 10 Rep pref Dugd “ Fortesc. c SO 
Ong Jund* To winch may be added See his letters, 256» 
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so that the first of the modern order (who are now the sworn 
servants of the crown, with a standing salary) seems to have 
been sir Francis North, afterwards lord keepei of the great 
seal to king Charles II * These king’s counsel answer, in 
some measure, to the advocates of the revenue, advocah Jisci^ 
among the Romans For they must not be employed in any 
cause against the ciown without special licence , in which 
lestiiction they agree with the advocates ot the fisc^ but m 
the imperial law the prohibition was earned still farthei, and 
perhaps was more for the dignity ot the sovereign , for, except- 
ing some peculiar causes, the fiscal advocates were not peimit- [ 28 ^ 
ted to be at all concerned in private suits between subject and 
subject * A custom has ot late years prevailed of gi anting 
letters patent of precedence to such barristers, as the crown 
thinks propel to honour with that mark of distinction 
whereby they are entitled to such rank and pre-audience a, 
ns are assigned in their respective patents , sometimes next 
after the king’s attorney -general, but usually next aftei his 
majesty’s counsel then being These (as well as the queen’s 
attorney and solicitoi -general ^ ) rank pi omiscuoiisly with the 
king’s counsel, and together with them sit within the bar of 
the respective courts , but receive no salai les, and are not 
sworn , and therefore aie at libeity to be retained in causes 
against the crown And all other serjeants and barristers in- 
discriminately (except in the court of common pleas, where 
only serjeants are admitted) may take upon them the pro- 
tection and defence of any suitors, whether plaintiff or 


^ See his life by Roger North 37 

> Cod 2 9 1 

^ Ibid 2 7 13 

* Pre audience m the courts is reck- 
oned of SsO much consequence > that it 
may not be amiss to subjoin a short 
table of the precedence which usually 
obtains among the pracUsers 

1 The king's premier serjeant (so 
constituted by special patent) 

2 The king's antient serjeant, or the 
eldest among the king s aeijeanis 

3 The king’s advocate-general 

4 The king's attorney -general (4) 


5 The king’s solu itor-general 

6 The king's serjeants 

7 The king’s counsel, with the 
queen’s attorney and solicitor 

8 Serjeants at law 

9 The recorder of London 

10 Advocates of the civil Jaw 

1 1 Barristers 

In the court of exchequer two of the 
most experienced barristers, called the 
post~man and the tub man (from the 
places in which they sit), have also a 
precedence in motions 

Seld TU of Hon 1 6, 7 


(4) By royal mandate, dated Dec 14 54 Q 3 , the king's attorney 
and solicitor-general have place and audience before the king's **two 
antientest seijeants,” and, it may be presumed also in consequence, before 
the king's advocate-general The common serjeant of London by courtesy 
has precedence next after the recorder 
VOL, III, B 
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defendant , who are therefore called their client^ like the 
dependants upon the antient Homan oiatois Those indeed 
practised foi honour merely, oi at most foi the sake 

of gaining influence and so hkewHc it is established with 
us^, that a counsel can maintain no action for his fees » 
which are given, not as locatio vel conduction but as quiddavi 
JionoyaiiHm, not as a salary or hire, but as a mere gratuity, 
which a counsellor cannot demand without doing wrong tq 
his leputation^^ as is also laid down with legaid to advo-r 
cates in the civil law% whose honor ay lum was directed by a 
decree of the senate not to exceed in any case ten thousand 
sesterces, oi about 80/ of English mone^.^ And, in 
C 29 ] Older to encourage due freedom of speech in the lawful de- 
fence of their clients, and at the same time to give a check 
to the unseemly licentiousness of piostitute and illibeial men, 
(a few of whom may sometimes insinuate themselves even into 
the most honourable professions,) it hath been holden that a 
counsel IS not answeiable foi any mattci by him spoken, rela- 
tive to the cause m hand, and suggested in his clients in- 
structions , although it should reflect upon the reputation of 
anothei, and even piove absolutely gioimdless but if he 
mentions an untiuth of his own invention, oi even upon 
instructions if it be impertinent to the cause in hand, he is then 
liable to an action fiom the paity injured^ (5). And counsel 
guilty of deceit oi collusion aie punishable by the statute 
Westm 1 3 Edw I. c 29 with impiisonment for a yeai and 
a day, and perpetual silence in the com ts , a punishment still 
sometimes inflicted foi gross misdemesnors iii practice^ 

Davis, pref 22 1 Ch 11 ep 38 ^ fac ann 1 1 7 

Davis, 23 8 Cro Jac 90 

* jy 11 6 1 llaym 376 

(5) It IS important that the grounds upon which this privilege of counsel, 
as It IS called, rests, should not be misunderstood, in a late case they 
were well stated, and limited, by one of the learned judges of the king’s 
beuch It IS in fact the pnviiege of the client speaking by his counsel, 
and rests on the broad principle, that no action is maintainable against the 
party for woids spoken honil Jide, and without express malice, m a course 
of justice The advocate so far from being entitled to say more than his 
client would have been allowed to say under the same circumstances, is 
laid by the prebuniption of his superior knowledge under greater icotramt 
To bring an observation within the rule of being spoken “ in a course of 
justice,” It should be relevant to the matter in issue, but the client’s com- 
parative Ignorance of what is or is not so relevant, will often protect him, 
where the advocate would not stand excused Hvdgson v Sicarlett, 
I B, Sc A 232 
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CHAPTER THE FOURTH. 

OF THE PUBLIC COURTS of COMMON 
LAW AND EQUITY. 


are next to consider the several species and distinc- 
tions of couits of justice, winch aie acknowledged 
and used in this kingdom And these uc, cithei such as aic 
ol public and gencial juusdiction thioughout the whole 
realm, oi siicli as aic only of a private and special jurisdic- 
tion in some paiticulai paits of it Of the foimer there are 
foin sorts the univci sally established couits of common law 
and equity, the ecclesiastical courts, the couits military, 
and couits maritime And, fiist, of such public courts as 
are couits of common law and equity 


The policy of oui antient constitution, as regulated and 
established by the great Allied, was to bring justice lionie to 
eveiy man’s dooi, by constituting as manj, couits of judicatuie 
as theie aic manois and townships m the kingdom, wheicm 
iiijuiiesweie rediessed m an easj and expeditious mannei, by 
the suffrage of neighbours and fi lends These little courts, 

however, communicated with otheis of a laigei jurisdiction, 
and those with others of a still gi eater powci , ascending 
giadually from the lowest to the supreme courts, which were 
lespectively constituted to coiicct the eirors of the infeiior [ 31 ] 
ones ( 1 ), and to detei mine such causes as by reason of then 
weight and difficulty demanded a more solemn discussion. 

The course of justice flowing in large sti earns from the king, 
as the fountain, to his superior courts of record , and being 
then subdivided into smaller channels, till the whole and 
eveiy pait of the kingdom were plentifully watered and re- 
freshed. An institution that seems highly agreeable to the 
dictates of natural reason, as well as of more enlightened po- 

(1) See post p 407 on the subject of appeals from mfenor to superior 
courts 
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licy , being equally similar to that which prevailed in Mexico 
and Peru before they were discovered by the Spaniards, and 
to that which was established in the Jewish republic by Moses, 
In Mexico each town and province had its proper judges, 
who heard and decided causes, except when the point in liti- 
gation was too intricate for the^r determination , and then it 
was remitted to the supreme court of the empire, established 
in the capital, and consisting of twelve judges ® Peru, ac- 
cording to Garcilasso de Vega, (an historian descended from 
the ancient Incas of that country,) was divided into small dis- 
tricts containing ten families each, all registered, and under 
one magistrate , who had autfionty to decide little differences 
and punish petty crimes Five of these composed a higher 
class of fifty families , and two of these last composed another 
called a hundred Ten hundreds constituted the largest divi- 
sion, consisting of a thomand families , and each division had 
Its separate judge or magistrate, with a proper degree of 
subordination ^ In like manner we read of Moses that, find- 
ing the sole administration of justice too heavy for him, he 
chose able men out of all Israel, such as feared God, men 
‘‘ of truth, hating co\etoiisness , and made them heads over 
the people, rulers of thousands, lulers of hundreds, rulers 
“ of fifties, and rulers of tens , and they judged the people 
“ at all seasons , the hard causes they brought unto Moses , 
but every small matter they judged themselves ” Tliese 
inferior courts, at least the name and form of them, still con- 
tinue in our legal constitution but as the superior courts of 
[ 32 ] record ha\e in practice obtained a concurrent original juris- 
diction with these , and as there is, besides, a power of remov- 
ing plaints or actions thither from all the inferior jurisdictions , 
upon these accounts (amongst others) it has happened that 
these petty tribunals have fallen into decay, and almost 
into oblivion , whethei for the better or the woise, may be 
matter of some speculation , when we consider on the one 
hand the increase of expense and delay, and on the other the 
more able and impartial decision, that follow from this change 
of jurisdiction. 

The order I shall observe in discoursing on these several 
courts, constituted for the redress of civil injuries, (for with 

■ Mod Un Hist xxxvui 469 
** Jhtd zxxix 14 


^ Exod c 18 
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those of a jurisdiction merely criminal I shall not at present 
concern myself,) will be by beginning with the lowest, and 
those whose jurisdiction, though public and generally dis- 
persed throughout the kingdom, is yet (with regard to each 
particular court) confined to very narrow limits, and so 
ascending gradually to those of the most extensive and tran- 
scendent power. 

I The lowest, and at the same time the most expeditious, 
coiut of justice known to the law of England is the court of 
piepmidre^ carta pedis pidverizati , so called from the dusty feet 
of the suitors , or, according to sir Edward Coke because 
justice IS there done as speedily as dust can fall from the foot, 

< — upon the same principle that justice among the Jews was 
administered in the gate of the city®, that the proceedings 
might be the more speedy, as well as public But the etymo- 
logy given us by a learned modern writer is much more 
ingenious and satisfactory, it being derived, according to 
him, from pted piddi eaux^ (a pedlar, in old French,) and there- 
foie signifying the court of such petty chapmen as resort to 
fairs or markets. It is a couit of record, incident to every 
fair and market ^ of which the steward of him who owns or 
has the toll of the market, is the judge , and its jurisdiction [ 33 J 
extends to administer justice for ail commercial injuries done 
in that very fair or market, and not in any preceding one. 

So that the injury must be done, complamed of, heard, and 
determined, within the compass of one and the same day, 
unless the fair continues longer The court hath cognizance 
of all matters of contiact that can possibly arise within the pre- 
cinct of that fair or market, and the plaintiff must make oath 
that the cause of action arose there From this court a 
writ of error lies, in the nature of an appeal,, to the courts 
at Westminster^, which are now also bound by the statute 
19 Geo III c 70 ta issue writs of execution, in aid of it’s 
process, after judgment, where the person or effects of the 
defendant are not within the limits of this inferior jurisdic- 
tion , which may possibly occasion the revival of the practice 

“ 4 Inst 272 g Stat 17 Edw IV c. 2 

' Ruth, c 4 h Cro Eliz 773 

^ Barnngton*s observat on the stat 
423 4th ed 
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and proceedings in these couits, which are now in a manner 
foi gotten The reason ot their original institution seems to 
have been, to do justice expeditiously among the variety ot 
persons that resort tioni distant places to a tair oi market 
since it IS probable that no othci inferior couit might be able 
to seive it*s piocess, oi execute it’s judgments, on both, or 
pel haps either ol the parties, and thcrctore unless this court 
had been erected, the complaint must necessarily have resoited, 
even in the first instance, to some superior judicature 

II T 'nr coin t-bawn is a court incident to every manor in 
the kingdom, to be holdon by the steward within the said 
manor This court-baron is of two natuies* the one is a 
customary couit, ot which we torinerly spoke appertain- 
ing entiiely to tlic copylioklei s, in winch tlieii estates are 
transleired by sunendei and admittance, and other niatteis 
transacted relative to their tenuies only The other, ot 
which we now speak, is a court ot common law, and it is 
the coint ot tlie baions, by whicli name tlie tieeholders were 
sometimes antienlly called! toi that it is held betore the 
[ 31 ] freeholdeis who owe suit and service to the manot, the stew- 
ard being rathei the legistiar than the judge These courts, 
though in then nature distinct, aie treqiiently confounded 
togetlier The couit we are now considering, xnz the hee- 
holder’s court, was composed of the lord’s tenants, who were 
the paies of each othei, and w^ere bound by their feodal te- 
nure to a&sist their loid in the dispensation of domestic justice 
This was formerly held cveiy three weeks, and it’s most im- 
portant business ij to deteimine, by wnt of light, all contio- 
versies relating to the light of hinds within the manor It 
may also hold plea ot any peisonal actions, ot debt, trespass 
on the case, oi the like, where the debt or damages do not 
amount to forty shillings \ which is the same sum, or tliiee 
maiks, that bounded the jurisdiction of the antient Gothic 
courts, in their lowest instance, or Jiei ding-com ts^ so called 
because foui were instituted within every superior district or 
handled But the pioceechngs on a writ of right may be 
lemoved into the county-court by a precept from the sheriff 

* Co Litt 58 1 Finch 248 

^ Book 2 ch 4 ch G and cli 22 Stcimhook tie jure Goih% / 1 c 2. 
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called a tolt ", quia tollit atque eximit causam e cm la ba^ 
^^1011117111^^^ And the proceedings m all other actions may 
be lemoved into the supenoi couits by the king’s writs of 
])one^^ or accedas ad cmiam^ according to the nature ot the 
suit‘d After judgment given, a writ also of false judgment'^ 
lies to the courts at Westminster to rehear and review the 
cause, and not a writ of aioi , for this is not a court of 
recoid and therefore m some of these writs of removal, the 
first direction given is to cause the plaint to be recorded, 
lecordaii Jacias loquelam (2) 

III A HUNDRED-COURT IS Only a larger court-baron, being 
held for all the inhabitants of a particular hundred instead ot 
a manor The free suitois arc here also the judges, and 
the steward the registrai, as in the case of a court-baron It is 
likewise no court of record, resembling the former in all [ 35 ] 
points, except that m point of territory it is of a greater ju- 
risdiction*. This IS said by sir Edward Coke to have been 
derived out of the county-court foi the ease of the people, 
tliat they might have justice done to them at their own doors, 
without any charge or loss of time ‘ , but its institution was 
probably coeval with that of hundreds themselves, which 
weie foimerly observed to have been introduced, though not 

" F N B 3,4 See Append No I §2 *■ F N B 18 

o 3 Rep pref * Finch L 243 4 Inst 267 

Sec Append No I § 3 ^2 Inst 71 

F N B 4 70 Finch L 444,445 v Vol I p 116 


(2) Suits might be commenced in these inferior courts either by original 
wilt out of Chancciy, oi without it, simply by lodging a pUiint of the 
wrong complained of The writ of pone was adapted to the former case, 
that of accedas ad cm lam to the latter Both are commands from the king 
to the shenfF to remove the phunt to the superior court, and to summon the 
party who sues or is sued, as the case may be*, to attend there to prosecute 
or defend the same The delivery ol either of these writs to the proper 
officer of the inferior court, is a bar to any further proceeding there The 
wnt of pone merely directs the sheriff to bring before the superior court 
the plaint and the writ whereon it is founded, because the wnt is a record. 
See the form, F N B 70 The wnt of accedas ad cunam commands the 
shenfF to take with him four discreet and lawful knights of his county, and 
in his own proper person go to the court of the lord, and in that full 
court cause to be recorded the plaint which was before not of record, and 
then to bring the record before the supcnoi court 
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invented by Alfred, being derived from the polity of the 
antient Germans The we may remember, were the 

principal inhabitants ot a district composed of diffeient vil- 
lages, originally in number a Jmnched^ but afterwards only 
called by that name “ , and who probably gave the same deno- 
mination to the distiict out ot which they were chosen. 
Caesar speaks positively of the judicial powei exercised in thei^ 
h iiiidrcd- coui ts and coui ts4)ai on “ Pi t?iapes 7 egtonuyn^ atque 

'pagoixim^'* (which we may fanly constiue, the lords ot hun- 
dreds and manors,) “ into suos pis dicunt^ coni) ox'>e7 stasque 
ymnminP^ And Tacitus, who liad examined their consti- 
tution still more attentively, informs us not only of the au- 
thoiity of the loids, but of that of the coituu, the liundredois 
or jury, who were taken out of the common freeholdeis, 
and had themselves a share in the determination Eligun- 
tux in concilits et piincipes^ qui juxa pet jiagos vicosque 
“ jeddnnt centtni singulis^ ei phbc comtles^ consilium simul et 
aiicto) itasy adi>unt^ This hundred-court was denominated 

haereda in the Gothic constitution ^ J3ut this court, as causes 
are equally liable to removal liom hence, as Irom the common 
coLirt-baion, and by the same writs, and may also be reviewed 
by writ of false judgment, is therefore fallen into equal disuse 
with regal d to the trial of actions (3) 

“ Ctnleni tx sin/;u/is 'sunlf ulqut '' de Stll Gall I 6 c 2^ 
ipsnmi7Ue7 suos tocanlur ^ elyquod pnmo ^ de Monh German 13 
numenis fxatj jam et honor tst > Sticrnhook, J 1 c 12 

Tac dc it/or GerTn c "6 


(“5) There is scarcely any point of legal antiquity moie obscure than the 
history and functions of the hundred-court It seems certainly to have 
been originallj a king’s court, and to have been held by some subordinate 
officer of the sheiifF But as holding a court was a source of profit, it was 
common both for the sheriff to let his hundred-courts to farm, and for the 
crown to sever them from his jurisdiction either wholly or in part, and 
to grant them out as franchises to individuals Both these practices would 
naturally lead to great inconveniences, and therefore we find the 23 H 6 
c 9 forbidding the sheriff in future to let to farm his hundreds or wa- 
pentakes, as the 14 E J c 9 , enforcing the 4 E 3 c 15 had before re- 
strained the farm at which they were to be let in all cases, and provided for 
rejoining them to the counties, or seizing them into the king’s hands in 
some others But the learning respecting this court is now rather matter 
of antiquarian speculation, than practical utility 
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IV The county-court is a court incident to the jurisdic- 
tion of the sheriff It is not a court of record, but may hold 
pleas of debt or damages under the value of forty shillings ^ [ 36 ] 
Over some of which causes these inferior courts have, by the 
express words of the statute of Gloucester *, a jurisdiction 
totally exclusive of tlie king’s supeiioi courts For m ordei 
to be entitled to sue an action of tiespass tor goods before the 
king’s justiciars, the plaintiff is directed to make affidavit that 
the cause of action does really and hona Jide amount to 4*05 , 
which affidavit is now unaccountably disused ^ except in the 
court of exchequer (4*) The statute also 43 Eliz c. 6 which 
gives the judges m many personal actions, where the jury 
assess less damages than 405 , a power to certify the same, and 
abridge the plaintiff of his full costs, was also meant to pre- 
vent vexation by litigious plaintiffs, who, for purposes of 
mere oppression, might be inclinable to institute suits m the 
superioi couits foi injuries of a trifling value The county- 
court may also hold plea of many real actions, and of all 
personal actions to any amount, by virtue of a special writ 
called a jusUcies , which is a writ empowering the sheriff for 
the sake of dispatch to do the same justice in his county- 
court as might otheiwise be had at Westminster‘S The 
freeholders of the county are the xeal judges in this court, 
and the sheriff is the ministeiial officer The great conflux 
of freeholders who are supposed always to attend at the 
county-court, (which Spelman calls cti7ia pleheiae justiUae et 
iheattUM comitivae potest atis"^^) is the reason why all acts of 
parliament at the end of every session were wont to be there 
published by the sheriff, why all outlawries of absconding 

* 4 Inst 266 Finch 318 F N B 152 

* 6 Edw I c 8 ^ Glost v comtlatus 

^ 2 Inst. Sll 


(4) Wherever it appears, however, to the superior court, either by the 
acknowledgment of the plaintiff, the uncontradicted affidavit of the de- 
fendant, or upon the record itself, that the sura demanded is under 40x , 
it will stay the proceedings And m one instance this would have been 
done, but for an informality, even in an action on the case, where the 
demand was for uncertain damages, but m which the plaintiff had ac- 
knowledged the amount of the loss sustained to be under 40* Mellon 
V Garmentf2 N R 84 
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offenders are theie proclaimed , and why all popular elections 
which the freeholdeis are to make, as foimerly of sheriffs 
and conservators of the peace, and still of coroners, ver- 
derors, and knights of the shire, must ever be made in pic no 
comitatu^ 01 in full county-court By the statute 2 Edw VI 
c 25 no county-court shall be adjourned longer than foi 
one month, consisting of twenty-eight days And this was 
[ 37 ] also the antient usage, as appears from tlie laws of king Ed- 
ward the elder pi aepositus (that is, the shenlf) adqiiaitam 
“ circtter septtmanam Jiequentem popnli concionem celcbrato 

aitquejus (Jicito , htesque singulas dii imito ” In those times 
the county-court was a court ol gieat dignity and splendor, 
the bishop and the ealdorman (oi eail) with the principal 
men of the shire sitting therein to administer justice both in 
lay and ecclesiastical causes ^ But its dignity was much 
impaired, when the bishop was jirohibited and the earl 
neglected to attend it And, m modern limes, as pioceed- 
ings are lemovable from hence into the king^s superior courts 
by writ of potic oi 7 ecoi daftly in the same manner as from 
hundied-couits, and couits-baron and as the same writ of 
false judgment may be had, in nature of a wiit of error, this 
has occasioned the same disuse of bringing actions theiein 

These are the several species of common law courts, 
which, though dispersed universally thioughout the lealm, 
aie nevertheless of a paitial jinisdiction, and confined to 
particular districts jet communicating with, and as it were 
members of, the supeiioi comts of a moie extended and 
geneial nature , which are calculated foi the administration 
of ledress, not in any one loidship, hundred, oi county onlj, 
but throughout the whole kingdom at large Of which 
sort is, 

V. The court of common pleasy or, as it is frequently 
teiined m law, the court of common bench, 

Bv the antient Saxon constitution there was only one su- 
perior court of justice in the kingdom , and that court had 

'c n 

^ 2.Z- Eatlgatt t I 


8 F N. B 70 Fiuch W 
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cognizance both of civil and spiritual causes viz the wili€?ia^ 
gemote^ or general council, which assembled annually or 
oftener, where vei the king kept his Christmas, Easter, oi 
W'hitsuntide, as well to do private justice as to consult upon 
public business At the conquest the ecclesiastical jurisdic- 
tion was diverted into aiiothei channel , and the conqueror, [ 38 ] 
fearing danger from these annual parliaments, contrived also 
to separate their ministerial power, as judges, from then de- 
liheiative, as counsellois to the crown He therefore estab- 
lished a constant court in his own hall, thence called by 
13i acton and other antient authors, aula regta^ oxauJa'tegis 
This court was composed of the king^s gieat officers of state 
resident ni his palace, and usually attendant on his person : 
such as the loul high constable and lord mareschal, who 
chiefly presided in matters of honour and ot arms, determining 
according to the law military and the law of nations Besides 
these, there were the lord high steward, and lord great cham- 
berlain , the steward of the household , the lord chancelloi, 
whose peculiar business it was to keep the king’s seal, and 
examine all such writs, grants, and letters, as were to pass 
under that authority, and the lord high treasurer, who was 
the principal adviser m all matters relating to the revenue 
These high olliceis were assisted by certain peisons learned 
in the laws, who were called the king’s justiciars or justices , 
and by the gi eater barons ot parliament, all ot whom had a 
seat m the aula icgia^ and foimed a kind of conit of appeal, 
or lather ot advice, in matteis of gieat moment and difticulty 
All these in their several departments transacted all secular 
business both ciiminal and civil, and likewise the matters of 
the revenue and over all presided one special magistrate, 
called the chief justiciai or capttalis justiciartu^ totivs Anghcc , 
who was also the principal minister of state, the second man 
in the kingdom, and by virtue of his office guardian of the 
realm m the king’s absence And this officer it was, who 
pi incipally determined all the vast variety of causes that arose 
m this extensive jurisdiction , and from the plenitude of his 
power grew at length both obnoxious to the people, and dan 
gc rous to the government which employed him *, 

This great universal court being bound to follow the king’s 
I S trl cl ‘ Spelm Gl 331, 2, 3 Gilb Hist C P* irUrod 17 
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household in all its progresses and expeditions, the trial of 
[ 39 ] common causes therein was found very burthensome to the 
subject Wherefoie kmg John, who dreaded also the power 
of the ju&ticiar, very readily consented to that article which 
now forms the eleventh chapter of magna catta^ and enacts, 
that commuma plactta non sequantur cut tarn nostram^ sed 
teneantw tn aliquo loco certo'*^ This certain place was 
established in Westminster-hall, the place where the aula regii> 
originally sate, when the king resided m that city , and there 
It hath ever since continued And the couit being thus 
rendered fixed and stationary, the judges became so too, and a 
chief with other justices of the common pleas was thereupon 
appointed , with jurisdiction to heai and determine all pleas 
of land, and injuries meiely civil between subject and subject 
Which critical establishment of this principal court of com- 
mon law, at that particular juncture and that paiticular place, 
gave rise to the inns of court in its neighbourhood, and, 
thereby collecting together the whole body of the common 
lawyers, enabled the law itself to withstand the attacks of the 
canonists and civilians, who labouied to extirpate and destroy 
It*. This precedent was soon after copied by king Philip the 
Fair in France, who about the year 1302 fixed the pailiament 
of Pans to abide constantly in that metiopohs, which before 
used to follow the person of the king wheie\er he went, and 
m which he himself used frequently to decide the causes that 
were there depending, but all were then referred to the sole 
cognizance of the parliament and its learned judges'^ And 
thus also in 149^ the empeior Maximilian I fixed the im- 
perial chanibei (which before alwaj^s tiavelled with the court 
and household) to be constantly held at Woims, fiom whence 
it was afterwaids translated to Spire* 

The aula tegia being thus stripped of so considerable a 
branch of its jurisdiction, and the power of the chief justi- 
ciar being also considerably curbed by many articles in the 
great chaiter, the authority of both began to decline apace 
[ 40 3 under the long and troublesome reign of king Henry III. 
And, in farther pursuance of this example, the other several 
offices of the chief justiciar were • under Edward the first 
(who new-modelled the whole frame of our judicial polity) 

* See Vol r introd § 1 ’ xxix 467 

^ Mod Un Hist xxiii 396 
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subdivided and broken into distinct courts of judicature A 
court of chivalry was erected, over which the constable and 
mareschal presided , as did the steward of the household over 
anothei, constituted to regulate the king’s domestic servants. 

The high steward, with the barons of parliament, formed an 
august tribunal for the tiial of delinquent peers, and the 
barons reserved to themselves in parliament the right of re- 
vie>Mng the sentences of other courts m the last resort The 
distribution of common justice between man and man was 
thrown into so provident an order, that the great judicial 
officers were made to form a cheque upon each other the 
court of cliancer}'^ issuing all oiiginal writs under the great 
seal to the other courts, the common pleas being alloi^ed to 
deteimme all causes between private subjects, the exchequer 
managing the king’s revenue , and the court of king’s bench 
retaining all the jurisdiction which was not cantoned out to 
other courts, and particulai ly the superinlendance of all the 
rest by way of appeal , and the sole cognizance of pleas of the 
crown or criminal causes For pleas or suits are regularly 
divided into two sorts, jpleas oj the crensun^ which comprehend 
all crimes and misdemesnors, wherein the king (on behalf of 
the public) IS the plaintiff, and common pleas, which include 
all civil actions, depending between subject and subject The 
former of these were the proper object of the jurisdiction of 
the court of king’s bench , the latter of the court of common 
pleas which is a court of lecord, and is styled by sir Fdwaid 
Coke*" the lock and key .of the common law, for herein only 
can real actions, that is, actions which concern the right of 
freehold or the realty, be originally brought , and all other, 
or personal, pleas between man and man are likewise here 
determined , though m most of them the king’s bench has also 
a concurrent authority. 

The judges of this court are at present " four (5) in number, [ 41 ] 

4 Inst 99 tlie circuits might at all times be fully 

” King James I during the greater supplied with judges of the superior 
part of his reign appointed five judges in courts And in subsequent reigns, 
the courts of king’s bench and common upon the x>ermanent indisposiuon of a 
pleas, for the benefit of a casting voice in judge, a fifth hath been sometimes 
case of a difference in opinion, and that appointed Raym 475 

(5) It is Paley I think who notices the advantage of the number four, that 
no judgment can be given but with the concurrence of three to one, whereat 
with any other number, questions might be decided by a casting vote 
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one chief and three justices, created by the king’s let- 

ters patent, who sit every <lay in the four terms to heai and 
determine all matters of law arising m civil causes, whether 
real, personal, or mixed and compounded of both These it 
takes cognizance of, as well originally, as upon removal fiom 
the inferior courts before mentioned But a writ of error, 
in the nature of an appeal, lies from this court into the couit 
of king’s bench. 

VI. The couit of king’s bench (so called because the king 
used formerly to sit there m person the style ot the court 
still being ccnam ip&o lege) is the supreme court of common 
Jaw 111 the kingdom, consisting of a chief justice and thiee 
puune justices, who are by their office the sovereign conser- 
vators of the peace, and sup i erne coroneis of the land Yet, 
though the king himself used to sit m tins court, and still is 
supposed so to do, he did not, iieithei by law is he em- 
powered to, determine any cause oi motion, but by ihe 
mouth of his judges, to wliom he hath committed his whole 
judicial authoiity \ 

This court, which (as we have said) is the lemnant of 
the n7ila 7cgto, is not, noi can be, from the \ery natuie and 
constitution of it, fixed to any certain place, but may follow 
die king’s person wherever he goes foi which reason all pro- 
cess issuing out of this court in the king’s name is returnable 
[ 42 ] uhtcunque fuel units in Anglia^* It bath indeed, for some 
centuries past, usually sate at Westminster, being an antient 
palace of the crown, but might remove with the king to 
York oi Exeter, if lie thought piopei to command it And 
we find that, aftei Edward I had conquered Scotland, it 
actually sate at Roxburgh And this moveable quality, as 
well as It’s dignity and powei, arc fully expressed by Bi ac- 
ton, when he sajs that the justices of this court are ‘‘ copi^ 

0 4 Inst, 73 cited 4 Burr 851 ) Andj in ater 

P See Book I ch 7 The king used tunes, James I is said to have sattliere 
to decide causes in person in the auln re- in person, but was informed by lus 
** Jn cuna dommiregis ipsern judges that he could not deliver an 
jma persona jura decerntt ” (Dud dt opinion 
Scacck i 1 §4) After It's dissolution ‘*4 Inst 71 

king Ed>vard 1 frequently sat in the ' H 20 21 Edv. 1 Hale Hist C 
court of king's bench ( Si. c die records L 200 
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“ talesy genet aleSy pet petuiy et majored / a later e r egis rest dentes , 

qiii omnium ahotum corngeie tenentm injur las et ertotes^'' 

And It IS moreover especially provided in the atticuh supers 
caitas^y that the king’s chancelloi, and the justices of his 
bench, shall follow hm), so that he may have at all times neai 
unto him some that be learned in tjie laws 

The jurisdiction of this court is very high and tianscendent. 

It keeps all inferior jurisdictions witliin the bounds of their 
authoiity, and may either lemove their proceedings to be 
determined here, or prohibit their progress below. It supei- 
intends all civil corporations ip the kingdom It commands 
magistrates and others to do what then duty lequires, m 
every case where theie is no other specific remedy It pro- 
tects the libel ty ol the subject, by speed} and summary in* 
tei position. It takes cognuance both of criminal and civil 
causes, the foimer in what is called the crown^side or uown- 
office, the latter in the plea-side of the court The juus- 
diction of the crown-side it is not oui present business to 
consider, that will be more pioperly discussed in the ensuing 
volume But on the plea-side, or civil branch, it hath an 
original jurisdiction and cognuance of all actions of trespass, 
or othei injuiy alleged to be committed vi et at mis , of actions 
foi forgeiy of deeds, maintenance, conspiracy, deceit, and 
actions on the case which allege any falsity or fraud ' all of 
winch savoui of a criminal nature, although the action is 
brought foi a civil leniedy, and make the defendant liable 
111 strictness to pay a fine to the king, as well as damages to [ 43 ] 
the injuied party" The same doctrine is also now ex- 
tended to all actions on the case whatsoevei but no action 
of debt or detinue, or other mere civil action, can by the 
common la*m be prosecuted by any subject m this court, by 
otigtnal writ out of chancel y * (6) , though an action of debt, 

» / S c 10 ^ F N B 86 92 1 Lilly Pract 

‘ 28 Ed I c 5, Reg 503 

“ Finch L 198 2 Inst 23. 4 Inst 76 Trye’sjus Filist^r 101 

vemti de courtes c baTik le ray 


(6) By the modern practice this distinction is done away, and all per# 
sonal actions indiscnminately may be prosecuted by original in the K, B 
The 8tat 13C 2 st 2 c2 §6 speaks of actions of d^t depending by 
original writ in the K B See 1 Tidd’s Prac 116 7th edit 
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given by statute^ may be brought in the king’s bench as well 
as in the common pleas ^ And yet this court might always 
have held plea of any civil action (other than actions real) 
provided the defendant was an officer of the court; or in the 
custody of the marshal, or prison-keeper, of this court ; for 
a breach of the peace oi any other offence ^ And, in pro- 
cess of time, it began by a fiction to hold plea of all per- 
sonal actions whatsoever, and has continued to do so for 
ages • ' It being surmised that the defendant is arrested for a 
supposed trespass, which he never has m reality committed , 
and, being thus in the custody of the marshal of this court, 
the plaintiff is at libeily to proceed against him for any other 
personal injury' which surmise, of being in the maishal’s 
custody, the defendant is not at liberty to dispute^ And 
these fictions of law, though at first they may staitle the 
student, he will find upon further consideiation to be highly 
beneficial and useful, especially as this maxim is ev^er inva- 
riably observed, that no fiction shall extend to work an injury, 
It’s proper operation being to prevent a mischief, or remedy 
an inconvenience, that might result from the general rule of 
law ^ So true it is, that in Jktione juiis semper mhsistit aequi^ 
tas"^ In the present case, it gives the suitor his choice ot 
more than one tribunal, before which he may institute his 
action; and prevents the circuity and delay of justice, by 
[ ] allowing that smt to be originally, and in the first instance, 

commenced m this court, which, aflei a determination in 
another, might ultimately be brought before it on a writ of 
error 

For this court is likewise a couit of appeal, into which 
may be removed by a writ of error all determinations of the 
com t of common pleas, and of all inferior courts of record 
in England and to which a writ of error lies also from the 
court of king’s bench in Ireland (7) Yet even this so high 

y Carth 234 adversMS veritatum Jingit ^ Nam Jictio 

* 4 Inst. 7 1 nihti aliud est, quam legis adversiLS ven- 

* Ibid 72 tttieminre jio 9 Sibtliex justa causa dtsj)o-^ 

“ Thus too in the civil law, contra sttio {Gothofred, in ^ / 22 f S ) 

Jictumem non admittitur probatto quid ' 3 Rep 30 3 Roll Rep 502 

enim efficeret probatio veritatis, ulnjictvo ^ 11 Rep 51 Co Litt 150 


(7) But seeVol I p 104. 
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and honourable court is not the deintei leswt of the subject 
for if he be not satisfied with any determination here, he 
may remove it by writ of enor into the house of lords, or the 
court of exchequer chamber, as the case may happen, ac- 
cording to the nature of the suit, and the manner in ’i^hich 
It has been prosecuted 

VII, Thf court of exchequei is inferioi in lank not only 
to the court of king’s bench, but to the common pleas also 
but I have cliosen to consider it in this order, on account of 
it^s double capacity, as a court of law and a comt of equity 
also It is a very antient comt of record, set up by William ^ 
the conqueror % as a part of the aula though regu- 

lated and reduced to if s present order by king Edward I * , 
and intended principally to order the revenues of the crown, 
and to recover the king’s debts and duties It is called the 
exchequer scacchartum^ from the checqued cloth, resembling 
a chess-board, which covers the table there, and on which, 
when certain of the king’s accounts aie made up, the sums 
are marked and scored with counters It consists of two 
divisions ’ the receipt of the exchequer, which manages the 
royal revenue, and with which these commentaries have no 
concern , and the court or judicial part of it, which is again 
subdivided into a court of equity and a court pf common 
law 

The court of equity is held m the exchequer chamber [ 45 
before the lord treasurer, the chancellor of the exchequer, the 
chief baron, and three jpmsnt ones These Mr Selden con- 
jectures ‘ to have been antiently made out of such as were 

* I^amb Archewn S2 **41081 103—116 Madox hist 

Madox hist exch 109 f8) exch 109 

B Spelm Gud I m cod leg vet * Tit, hoo 2 5 16. 
a'pud Wilkins 


(8) Madox does not go farther than to propose it as a conjecture which 
the reader may be at liberty to revise if he does not think jt sufficiently 
supported, that the exchequer was erected in England by one of the Anglo- 
Norman kings after the model of the exchequer m Normandy (P 122) 
'fhe first record which he cites as mentioning it is a charter by Henry the 
First Spelman, in the passage referred to next, states the fact as g:iven m 
the text 
VOL III. 
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barons of the kingdom, or parliamentary barons, and thence 
to have derived their name , which conjecture receives great 
strength from Bracton’s explanation of magna caita^ c 14. 
which directs that the earls and barons be amerced by then 
peers , that is, says he, by the barons of the exchequer ^ 
The primary and original business of this court is to call the 
king’s debtors to account, by bill hied by the attoi ney-gene- 
ral, and to recover any lands, tenements, or hereditaments, 
any goods, chattels, oi other profits or benefits, belonging to 
the crown So that by their original constitution the juris- 
diction of the courts of common pleas, king’s bench, and 
exchequer, was entirely separate and distinct the common 
pleas being intended to decide all controversies between sub- 
ject and subject , the king’s bench to correct all ciimes and 
misdemesnors that amount to a breach of the peace, the king 
being then plaintiff, as such offences are in open delegation 
of the jma legalta of his ciown and the exchequer to ad- 
just and recover his leveiuie, wherein the king also is plain- 
tiff, as the withholding and non-payment thereof is an injury 
to his jura Jiscalia, But, as by a fiction almost all sorts of 
civil actions are now allowed to be brought m the king’s 
bench, m like manner by another fiction all kinds of peisonal 
suits may be prosecuted in the court of exchequei Foi as 
all the officers and ministeis of this court have, like those of 
other superioi courts, the privilege of suing and being sued 
only m their own court, so also the king’s debtors and far- 
mers, and all accomptants of the exchequer, are privileged 
to sue and implead all manner of persons la the same court of 
equity, that they themselves aie called into They have like- 
wise privilege to sue and implead one another, or any stranger, 
m the same kind of common law actions (where the personalty 
only IS concerned) as are prosecuted in the court of common 
pleas 

[ 46 ] This gives original to the common law part of their ju- 
risdiction, which was established merely for the benefit of the 
king’s accomptants, and is exercised by the barons only of 
the exchequer, and not the treasurer or chancellor. The 
writ upon which all proceedings here are grounded is called 


/ 3 ir 2 cl § s 
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a quo minm m which the plaintiff suggests that he is the 
king’s farmer or debtor, and that the defendant hath done 
him the injury or damage complained of, quo minus sufficiens 
existiiy by which he is the less able to pay the king his debt 
or rent And these suits aie expressly directed, by what is 
called the statute of Rutland to be confined to such matteis 
only, as specially concern the king or his miinsteis of the 
exchequer And by the atUcuh su/per caitas"^^ it is enacted> 
that no common pleas be thenceforth holden in the exche- 
quer contrary to the form of the great charter But now, 
by the suggestion of privilege, <iny person may be admitted 
to sue in the exchcquei as well .is the king’s accomptant T-he 
surmise, of being debtor to the king, is therelore become 
matter of foim and meie words of couise, and the court is 
open to all the nation etpially The same holds with regard 
to the equity side of the court foi there any person may file 
a bill against another upon a baie suggestion that he is the 
king’s accomptant, but whether he is so, or not, is never 
controverted In this couit on the equity side, the clergy 
have long used to exhibit their bills foi the non-payment of 
tithes , in which case the surmise ol being the king’s debtor 
is no fiction, they being bound to pay him their first-fruits, 
and annual tenths But the chancery has of late years ob-* 
tamed a large share in this business (9) 

' 10 Edw I j IK *^28 Edw I c 4^ 


(9) B> the 57 G 3 c 18 the chief baron, and m his absence from sick- 
ness or other unavoidable cause, any puisn^ baron specially appointed by 
warrant, is authorised to bear and determine alone all causes and matters 
pending in the exchequer, as i court of equity , his decrees, orders, and 
acts are decrees, &c of the court, and subject to alteration only by appeal 
to the lordsv Under this act a great proportion of the equity business of 
the court is now done by the chief baron alone, and probably some advan- 
tage >s g'uned to the public by the dispatch which this division qf the 
court IS calculated to produce, although for obvious reasons it must not bo 
taken that the dispatch is the same in a divided court as li two independ- 
ent courts were sitting at the same time But whatever may be the amount 
of this advantage, it may reasonably be questioned whether the same might 
not have been obtained by some unobjectionable modihcations of the ge- 
neral practice of the court, which might have left its j.udicml constitution 
untouched The suitor certainly wiU always feel that he has a right to 
have his claims discussed and decided by the collective learning and wis- 
dom of the full court, and without the least disrespect to the other mem* 

F 2 bera. 
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An appeal from the equity side of this court lies imme- 
diately to the house of peers, but from the common law side, 
in pursuance of the statute 31 Edw III c 12 , a writ of error 
must be first brought into the court of exchequer chamber. 
And fron the determination there had, there lies, in the den^ 
nter i esort, a writ of error to the house of lords 

[ 47 ] VIII The high court of chancery is the only remaining, 
and m matters of civil property by much the most important 
of any, of the king’s superior and original courts of justice 
It has Its name of chancery, cancellaiia^ from the judge who 
presides here, the lord chancellor or cancellaiius, who, sir 
Edward Coke tells us, is so termed a cancellando, from can- 
celling the king’s letters patent when granted contrary to 
law, which IS the highest point of his jurisdiction " But the 
office and name of chancelloi (however deiived) was cer- 
tainly known to the courts of the Roman emperors where 
it originally seems to have signified a chief scribe or secietarj, 
who was afterwards invested with several judicial powers, and 
a general siipenntendency over the rest of the officers of the 
prince From the Roman empire it passed to the Roman 
church, ever emulous of impeiial state, and hence eveiy 
bishop has to this day his chancelloi, the principal judge of 
his consistory And when the modern kingdoms of Europe 
were established upon the rums of the empire, almost every 
state preserved it’s chancellor, with different jurisdictions and 
dignities, according to their different constitutions But m 
all of them he seems to have had the supei vision of all char- 
ters, letters, and such other public instruments of the crown, 
as were authenticatetl in the most solemn manner and there- 
fore when seals came m use, he had always the custody of 
the king’s great seal So that the office of chancellor, or 
lord keeper, (whose authority by statute 5 Eliz c 18 is 

« 4 Inst 88 

bers, he may retire from the hearing of his cause, not entirely satisfied with 
a judgment in which the chief on the one hand, or the three puisnd barons 
on the other, have taken no part 

I shall be excused for mentioning this, when it is considered that a re- 
cent alteration, similar in its results, has been made, though it is to be hoped 
only temporarily, in the court of king’s bench See post p 278 
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declared to be exactly the same,) is with us at this day created 
by the mere delivery of die king^s great seal into his custody* 
whereby he becomes, without writ or patent, an officer of 
the greatest weight and power of any now subsisting m the 
kingdom , and superior in point of precedency to every tem- 
poral lord He is a privy counsellor by his office and 
according to lord chancelloi Ellesmere % piolocutor of the 
house of lords by piescription. To him belongs the appoint- 
ment of all justices of the peace throughout the kingdom. C 
Being formerly usually an ecclesiastic, (for none else were 
then capable of an office so conversant in writings,) and pre- 
siding over the royal chapel % he became keeper ot the king's 
conscience, visitor, in right ot the king,*ot all hospitals and 
colleges of tlie king's foundation , and patron of all the king's 
livings under the value of tw enty marks ' pe7 annum in the 
king’s books He is the general guardian of all infants, 
idiots, and lunatics , and has the general supeimtendance of all 
charitable uses in tlie kingdom. And all this, ovei and above 
the vast and extensive jurisdiction which he exeicises in his 
judicial capacity lu tlie court of chancery , wherein, as m the 
exchequer, there are two distinct tribunals . the one ordinary, 
being a court of common law , the other extraordinary, being 
a court of equity (ID) 

The ordmaiy legal court is much more antient than the 
court of equity Its jurisdiction is to hold plea upon a scire 
facias to repeal and cancel the king’s letters patent, when 
made against law, or upon untrue suggestions , and to hold 

^ Lamb Archeion 56 1 Itoll ® Ma<Jor hist of exch 42 

Abr 385 ‘ 38 Edw III F N B 35 though 

p Stat 31 Hen VIII c 10 Hobart (214) extends this value to 

•> Selden office of lord chanc § 8 twenty pounds 

' Of thie office of lord chancellor, edit. 

1651 


( 10 ) By the 1 W & M st I c 21 all the authority, jurisdiction, emo- 
luments, and advantages of the lord chancellor or lord keeper may be 
exercised and had by lords commissioners, who shall have precedence next 
after the peers of the realm, and speaker of the house of commons , but 
if one of them be a peer, he shall take place according to his peerage 
One of these commissioners may, m the absence of the rest, hear motions, 
and make orders as to the interlocutory proceedings in a cause, but no 
decree shall be made, nor* the great seal put to any thing, hut in the pr©* 
Ecnce of two commissioners 

E 3 
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plea of petitions, monstrans de dtoit^ traverses of offices, and 
the like , when the king hath been advised to do any act, or 
IS ]iut in possession of any lands or goods, in prejudice of a 
subject’s right “(11) On j^roof of which, as the king can never 
be supposed intentionally to do any wrong, the law questions 
not, but he will immediately redress the injury , and refers 
that conscientious task to the chancellor, the keeper of his 
conscience It also appertains to this court to hold plea of 
all personal actions, where any officer oi minister of the court 
js a party It might likewise hold plea (by sciye facias) ot 
partitions of land in coparcenai y and of dower wheie 
any ward of the crown was concerned in inteiest, so long as 
the military tenures subsisted as it now may also do of the 
C 4-9 ] tithes of forest land, where granted by the king, and claimed 
by a strangei against the giantee of the crown^ , and of exe- 
cutions on statutes, or recognizances in nature theieof by the 
statute 23 lien VIII c G * (12) But if any cause comes to 
issue in this court, that is, if any fact be disputed between the 
parties, the chancelloi cannot try it, having no powei to sum- 
mon a jury , but must deliver the record piopria manu into 
the court of king’s bench, ^vhere it sh ill be tiled by the coun- 
try, and judgment shall be there given thereon ^ (13) And 
when judgment is given in chanteiy upon demurrei oi the 

4 Rep 54 ^ Bro Abr tU dumes 10 

4 Inst 80 * 2 Roll Abr 469 2 Saund p 6 

^ Co Lut 171 F N B G2 ^ Cro Jac 12 Latcin 112 

y Bro Abr lit doiver 66 Moor 56 5 


(11) Sec post c xvn p 254 

(12) SeeVol II p 160 

(13) It IS important to confine tins observation (which is not always 
done) to the common law side of the court of chancery Sitting as a judge 
at common l.iw, and tijing causes iccoiding to the rules of coinmpu law, 
the lord chancellor cannot decide by himself a disputed tict, and has no 
power of issuing process to the sheriff or other officer for summoning a 
jury But on the equity side of the court, where the jurisdiction of the 
lord chancellor is placed entirely on other grounds than those the com- 
mon law, he IS equally competent to decide on disputed facts, as on dis- 
puted law, and it is matter of discretion only when he either orders or 
permits the parties to submit the trial of such fact to the cognisance of a 
jury For the manner in which this is done, see post 452 According 
to the later precedents, when a record comes into the king’s bench from 
chancery, the chancellor does not deliver it proprtd manUf but sends it 
by the clerk of the petty bag 1 Equity Ca Abr. 128 
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like, a wilt of error m nature of an appeal lies out of this 
ordinary court into the court of king's bench though so 
little IS usually done on the common law side of the court, 
that I have met with no tiaces of any writ of error’* being 
actually brought, since the fouiteenth year of queen Eliza- 
beth, A D 1572. 

In this ordinary, or legal, court is also kept the qfflctiia 
jmtitiae out of which all oi iginnl writs that pa'sS under the 
gieat seal, all commissions of charitable uses, sewers, bank- 
luptcy, idiotcy, lunacy, and the like, do issue, and for which 
It IS always open to the subject, vvho may there at any time 
demand and have, ex dehito juMiae^ any writ that his occa- 
sions may call for These writs (relating to the business of 
the subject) and the returns to them were, according to the 
simplicity of antient times, oiiginally kept in a hamper, %n 
hanaperio, and the others (relating to such matters wherein 
the crown is immediately or mediately concerned) were pre- 
served m a little sack or bag, tn paiva baga, and thence hath 
arisen the distinction of the hanapet office, and petty bag office, 
which both belong to the common law court in chancery 


But the extraordinary court, oi court of equity, is now [ 50 ] 
become the court of the greatest judicial consequence This 
distinction between law and equity, as administered m dif- 
ferent courts, IS not at present known, nor seems to have ever 
been known, in any other country at any time ® and yet the 
difference of one from the other, when administered by the 
same tribunal, was perfectly familiar to the Romans^, the 
JUS piaetorium, or discretion of the praetor, being distinct from 

' Year-book, 18 Edward III 25 moderate them by equity, (Mod Un 
17 Ass 24 ^9 Ass 47 Dyer 315 Hist xxii 237 ) seems rather to hare 

1 Roll Rep 287 4 Inst 80 been a court of appeal 

The opinion of lord keeper North, ^ Thus too the parliament of Pans, 
in 1682, (1 Vern 131 1 Equ Cas the court of session mi Scotland, and 

abr 129 ) that no such writ of error lay, every other jurisdiction in Europe of 
and that an injunction might be issued which we have any tolerable account, 
against it, seems not to have been well found all their decisions as well upon 
considered principles of equity as those of positive 

' The council of conscunre, instituted law (Lord Kaims, histor Jaw tracts, I« 
by John III king of Portugal, to review 325 330 princ of equity 44) 
the sentence of all inferior courts, and 

t 4 
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the leg€& or standing laws ® , but the power of both centered 
in one and the same magistrate, who was equally entrusted 
to pronounce the rule of law, and to apply it to particular 
cases, by the principles of equity With us too, the aula 
regia^ which was the supreme court of judicature, undoubt- 
edly administered equal justice accoiding to the rules of both 
or either, as the case might chance to require and, when 
that was broken to pieces, the ide i of a court of equity, as 
distinguished from a court of law, did not subsist in the ori- 
ginal plan of partition For though equity is mentioned by 
Bracton as a thing contrasted to strict law, yet neithei in 
that writer, nor in Glaiivil oi Fleta, iioi yet in Britton, (com- 
posed under the auspices and in the name of Edward I , and 
treating particulaily of courts and their several jurisdiction^,) 
IS there a syllable to be found relating to the equitable juris- 
diction of the court of clmnceiy It seems therefore probable, 
that when the courts of law, proceeding merely upon the 
ground of the king’s oiiginal writs, and confining themselves 
strictly to that bottom, gave a haish or imperfect judgment, 
the application for ledress used to be to the king in person 
[ 51 ] assisted by his privy council, (fiom whence also arose the 
jurisdiction of tlie coiiit of icquests *, which was virtually abo- 
lished by the statute 16 Car I c 10 ) and they were wont 
to refer the matter either to the chancellor and a select com- 
mittee, or by degrees to the chancellor only, w ho mitigated 
the seventy or supplied the defects of the judgments pro- 
nounced in the courts of law, upon weighing the circum- 
stances of the case This was the custom not only among 
our Saxon ancestors, before the institution of the aula itgia \ 

® Thus Cicero jam illis promtssis ** before them , properly all poor men’s 
non esse slandum, ^uw non videty gum “ suits, which were made to her majesty 
** coactus guts metu qtice deceptus dolo “ by supplication , and this is called the 
piomtsent? qua quidem plemqtte jure “poor man’s court, because there he 
“ liraetorto Itberantur, nonnulla legibus ” “ should have nght, without paying any 

Offic I IX “ money ” (Smith’s commonwealth, 

/ 2 c 7 /)/ 23 b S c 7 ) 

* The matters cognizable in this ^ Nemo ad regem ajgyellet pro altqua 
court, immediately before it’s dissolu- litet ntsi domt jure suo dignus esscy vel 
Uon, were “ almost all suits, that by jus consequi non possU Si jus nimis 
** colour of equity, or supphcalion severum sd, allevvUxo deinde quaeratur 
** made to the pnnee, might be brought apud regem LI Edg c 2 
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but also after it’s dissolution, in the reign of king Edward I * 
an^j^erhaps during it^s continuance, in that of Henry II "* 

In these early times the chief judicial employment of the 
chancellor must have been in devising new writs, directed to 
the courts of common law, to give remedy in cases where 
none was before administered And to quicken the diligence 
of the clerks in the chancery, who were too much attached 
to antient precedents, it is provided by statute Westm 2 
1 3 Edw I c 24 , that whensoever from thenceforth in 
“ one case a writ shall be found in the chancery, and in a 
“ like case falling under the same right and requiring like 
“ remedy no precedent of a writ can be pioduced, the clerks 
“ in chancery shall agree in forming a new one, and, if 
“ they cannot agree, it shall be adjourned to the next parlia- 
“ ment, where a writ shall be tiamed by consent of the 
“ learned in the law ", lest it happen for the future, that the 
“ court of our lord the king be deficient in doing justice to 

the suitors ” And this accounts for the very great variety [ 52 ] 
of writs of trespass on the case, to be met with in the register , 
wheieby the suitor had ready relief, according to the exigency 
of his business, and adapted to the specialty, leason, and 
equity of his very case ® Which provision, (with a little ac- 
curacy m the clerks of the chancery, and a little liberality m 
the judges, by extending rather than narrowing the remedial 
effects of the writ) might have effectually answered all the 
purposes of a court of equity ** . except that of obtaining a dis- 
covery by the oath of the defendant 

But when, about the end of the reign of king Edward III , 
uses of land were introduced and, though totally discoun- 

* Lambard Archeion 71 " Lamb Archeion 61 

Joannes Sarisbunensis, (who died p This iVas the opinion of Fairfat, A 
A T> 1182, 26 Hen II ) speaking of very learned judge ih the time of Ed- 
the chancellor’s office in the verses pre- ward the folirth jtc subpoena (says 
fixed to his has these lines ‘ * he) nc cy sovertierttertt Use 

Hic estf qui leges regni cancellat tniquas ** tOTiie il est ore^ si nous attendomus 
Et mandata jm jmnapis aequafacU* ** tiels aclums sur les cases, cf mamtet- 
" A great vanety of new precedents “ nonius le jurisdiction de ceo courts et 
of writs, m cases before unprovided for, “ (tauter courts ” (Yearb 2l Edw* IV, 
are given by this very statute of 23 ) 

Wei»lm 2 8ee book II ch. 20 
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tenanced by the courts of common law, were consideied as 
fiduciary deposits and binding in conscience by the clergy, the 
separate jurisdiction of the chancery as a court of equity be- 
gan to be established , and John Waltham, who was bishop 
ol Salisbury and chancellor to king Richard II , by a strained 
interpretation of the above-mentioned statute of Westm 2 
devised the writ of subpoena^ returnable in the court of 
chancery only, to make the feoffee to uses accountable to 
his cestuy que rise which process was afterwards extended 
to other matters wholly determinable at the common law, 
upon false and fictitious suggestions , for which therefore the 
chancellor himself is by statute 17 Ric II c 6 directed to 
give damages to the party unjustly aggrieved But as the 
clergy, so early as the reign ot king Stephen, had attempted 
to turn their ecclesiastical courts into courts of eijuity, by en- 
tertaining suits p7 0 lacsionc Jidei^ as a spiritual offence against 
conscience, in case of non-payment of debts oi any breach of 
civil contracts * , till checked by the constitutions of Claren- 
don which declared that, jdacita de dthtUs^ quae Jidc 
intaposita debetUtit, vcl absque intei positione Jidei^ sint in 
[ 53 ] justitia legis {\Af) therefou piobably the ecclesiastical 
chancellois, who then held the seal, wcie remiss in abiidging 
their own new acquired jurisdiction , especially as the spiritual 
courts continued ^ to grasp at the same autlionty as before, in 

Spclm Gfoss 106 1 Lev 242 tmn /n-o lacsione Julei upon temporal con- 

® Lord Lyttclt Hen II b 3 p SGl tracts were adjudged to be contrary to 

not Ww (Fitzh Abftr t Prohibition 15 ) 

Mo Hen II c 15 Speed 468 But in the statute or writ of 

“ In 4 Hen HI suits in court chns* agatis, supposed by some to have issued 


(14) A transcript of the constitutions of Clarendon from the Cottonian 
MS of Becket’b life and epistles may be seen in the Append No 2 to 
hook 111 of lord Lyttcitoi/s Hen II 1 he statutes which pass by that 
name, from having been enacted in a parliament held at Clarendon, were 
merely declaratory of the common law, m restraint of the encroachments 
of the clergy , the preamble calls them “ recordaito vel recogmtio cujusdam 
parits coiisiictudinunif et libertatum, et digniiatuvi ajitecessorum suorum, viz 
regu Henrtci ntn «m, et n/ior«m, quee observan et tenen debent in regno ” 
The recognition is said m the following sentence to have been made by 
the archbishops, bishops, earls, barons, and the nobies and elders of the 
realm The clause in the text, which is No 15 , Pope Alexander in con- 
sistory absolutely condemned, when the whole were laid before him by 
Bccket Ld Lytt II 2 b 3 vol 4 p 83 
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suits jpi 0 laesione jtdei^ so late as the fifteenth century till 
finally prohibited by the unanimous concurrence of all the 
judges However, it appeals from the parliament rolls that 
in the reigns of Henry IV. and V the commons were re- 
peatedly urgent to have the writ of subpoetia entirely sup- 
pressed, as being a novelty devised by the subtilty of chancel- 
lor Waltham, against the form of the common law , whereby 
no plea could be determined, unless by examination and oath 
of the parties, according to the foi m of the law civil, and the 
law of holy church, in subversion of the common law 
But though Henry IV , being then hardly warm in his throne, 
gave a palliating answer to their petitions, and actually passed 
the statute 4 Hen. IV c 23 whereby judgments at law are 
declared irrevocable unless by attaint or writ of error, yet liis 
son put a negative at once upon their whole application and 
in Edward IV 's time, the process by bill and subpoena was 
become the daily practice ot the court ^ 

But this did not extend veiy far, for in the antient treatise, 
entitled diva site des cmiites^y supposed to be written very early 
in the sixteenth centuiy, we have a catalogue of die matters 
of conscience then cognizable by subpoena in chancery, which 
fall within a veiy narrow compass No regular judicial [ 54 ] 
system at that time prevailed m the couit, but the suitor, 
when he thought himself aggrieved, found a desultory and un- 
certain remedy, according to the private opinion of the chan- 
celloi, who was generally an ecclesiastic, or sometimes (though 
rarely) a statesman no lawyer having sate in the court of 
chancery from the times of the chief justices Thorpe and 
Knyvet, successively chancellors to king Ed waul III in 1372 

ISEclw 1 , but more prolmbly (3 Pryii ^ Rot Pari 4 Hen IV ^ 

Rcc 336 ) 9Edw II suits pro 110 3 //ea V n°46 cited m Fry nne*s 

^da were allowed to the ecclesiastical abr of Cotton*s records, 410 422 

courts, according to some aiitient co* 424 548 4 Inst 83 1 Roll Abr 

pies, (Berthelet ital autiq Lend 370, 371, 372 

1531 90 6 3 Pryn Rec 136) and ^ Rot Pari 14 Edw IV n® 33 
the common English translation of that (not \4 Edw III as cited 1 Roll Abr 
statute, though m Lyndewode’s copy , 370, ) 

{Prov I 2 U 2 ) and in the Cotton MS ^ tit Chancery ^ Jol 296 Rastell’s 
( Claud* D 2 ) that clause is omitted edit, A D 1534 
Yearb 2 Hen IV 10 11 Hen 

IV 88 38 Hen VI 29 20 Ldu 

IV 10 
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and 1373 ■, to the promotion of sir Thomas More by king 
Henry VIII in 1530 After which the great seal was in- 
discriminately committed to the custody of lawyers, or cour- 
tiers 01 churchmen % according as the convenience of the 
times and the disposition of the prince required, till seijeant 
Puckering was made lord keeper m 1592, from which time 
to the present the court of chancery has always been filled by 
a lawyer, excepting the interval horn 1621 to 1625, when the 
seal was intrusted to Hr Williams, then dean of W^estminster, 
but afterwards bishop of Lincoln , wlio had been chaplain 
to lord Ellesmere, when chancellor 

In the time of lord Ellesmeie D 1616) aiose that 
notable dispute between the courts of law and equity, set on 
foot by sir Edward Coke, then chief justice of the couit of 
king’s bench , whether a court of equity could give relief 
after or against a judgment at the common law This contest 
was so warmly carried on, that indictments were prefeired 
against the suitors, the solicitors, the counsel, and even a mas- 
ter in chancery, for having incuricd a p?aemumt€^ by ques- 
tioning in a couit of equity a judgment m the court ot king’s 
bench, obtained by gross fraud and imposition ® This mat- 
ter being brought before the king, was by him referred to his 
learned counsel for their advice and opinion , who reported 
so strongly m favour of the courts of equity that his ma- 
jesty gave judgment on their behalf but, not contented with 
the irrefragable leasons and precedents produced by his coun- 
sel, (for the chief justice was cleaily m the wrong,) he chose 
f 55 ] rather to decide the question by referring it to the plenitude 
of his loyal prerogative Sir Edward Coke submitted to 
the decision ‘‘ and thereby made atonement for his error 
but this struggle, together with the business of cammen-- 

* Spelm Gloss 111 Dugd chron * ** judges, and to discern and determine 

Ser ')0 such difierenccs as at any time may 

** Wnothesly, St John, and Hatton and shall arise between our several 

' Goodnek, Gardiner, and Heath courts, touching their jurisdictions, 

Btog Bnt 4278 and the same to settle and determine, 

* Bacon’s Works, IV 611,612 682 as we in our princeb wisdom shall find 

^ Whitelocke of parh lu 390 1 Chan to stand most with our honour, &c " 

Rep Append 11 (1 Chanc Rep append 26) 

6 “ For that it appertaineth to our See the entry in tlie council book, 
“ princely office only to judge over all 26 July, 1616 (Btogr Brit 1390) 
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dams (in which he acted a very noble part ‘) and his con- 
trolling the commissioners of sewers S were the open and 
avowed causes, first of his suspension and soon after of his 
lemoval, from his office 

Lord Bacon, who succeeded lord Ellesmeie, reduced the 
practice of the court into a more regular system ; but did not 
sit long enough to effect any considerable revolution m the 
science itself and few of his decrees which have reached us 
are of any gieat consequence to posterity His successors, in 
the reign of Charles I , did little to improve upon his plan • 
and even alter the restoration the seal was committed to the 
eail of Clarendon, who had withdrawn from practice as a 
lawyer near twenty years , and afterwards to the earl of 
Shaftesbury, who (though a lawyer by education) had never 
practised at all Sir Heiieage Finch, who succeeded in 1673, 
and became afterwards earl of Nottingham, was a person 
of the greatest abilities and most uncorrupted integrity a [ 56 ] 
thorough master and zealous defender of the laws and con- 
stitution of his country , and endued with a pervading genius, 
that enabled him to discover and to pursue the true spirit of 
justice, notwithstanding the embarrassments raised by the 
narrow and technical notions which then prevailed in the 
courts of law, and the impeifect ideas of reilress which had 
possessed the courts of equity The reason and necessities of 
mankind, arising from the gieat change in property by the 
extension of trade and the abolition of militaiy tenures, co- 
operated in establishing his plan, and enabled him in the 
course of nine years to build a system of jurisprudence and 
jurisdiction upon wide and rational foundations , which have 

‘ In a cause of the bishop of Winches- who said tliat when Uie case happened, 
ter, touching a commenUam, king James “ lie would do his duty ” {Btogr 
conceiving that the matter affected his Bnt 1388 ) 
prerogative, sent letters to the judges ^ See that article m chap 6 
not to proceed m it till himself had ' See lord Ellesmere’s speech to sir 
been first consulted Tlie twelve judges Henry Montague, the new chief justice, 
joined in a memonal to his majesty, 15 Nov 1616 (Moor’s reports 828 ) 
declaring that their compliance would Though sir Edward might probably have 
be contrary to their oaths and the law , retained his seat, if, during his suspen- 
but upon being brought before tlie king sion, he would have complimented lord 
and council, they all retracted and pro- Vilhers (the new favounte) with the 
mised obedience in every such case disposal of the most lucrative office in 
for the future, except sir Edward Coke, his court {Biogr BrU 1391 ) 
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also been extended and unproved by many great men, who 
have since presided in chancery And from that time to this, 
the power and business of the court have inci eased to an 
amazing degree (15) 

From this court of ec^uity in chancery, as from the other 
superior courts, an appeal lies to the house of peers. But 
there are these differences between appeals from the court 
equity, and wilts of error from n court of law' 1 That the 
former may be brought upon any interlocutory matter, the 
latter upon nothing but a definitive judgment , 2 That on 
writs of erroi the house of lords pronounces the judgment, on 
appeals it gives direction to the court below to rectify its own 
decree 

IX The next court that I shall mention is one that hath 
no original jurisdiction, but is only a court of appeal, to cor- 
rect the errors of other jurisdictions This is the court 
of exchequer chamber, which was first erected by statute 
31 Edw III c 12. to determine causes by writs of error from 
the common law side of the court of exchequer And to that 
end It consists of the lord chancellor and lord treasurer, tak- 
ing unto them the justices of the king’s bench and common 
pleas (16) In imitation of which a second court of exche- 
quer chamber was erected by statute 27 Eliz c 8 , consisting 


(15) Since the publication ot the Commentaries the business of the 
court of chancery has continued increasing, insomuch that it was thought 
expedient by the 53 G 3 c 24 to empower his majesty to appoint an 
additional judge*assistant, called the vice'chancellor, who holds his office 
during good bchavioiu, subject to removal upon the address of both houses 
His jurisdiction extends to all causes in chancery, either m Uw or equity, 
according to the chancellor’s direction His decrees are subject to the 
chancellor’s reversal or alteration, and cannot be enrolled till signed by him 
His precedence is next to that of the master of the rolls he cannot dis- 
charge, reverse, or alter any decree or order made by the lord chancellor, lord 
keeper, or lords commissioners, unless authorised by them respectively so 
to do, nor any decree or order made by the master of the rolls The 
expences ot this new establishment are partly defrayed by a deduction 
from the fees of the great seal, and partly by the dividends of an unem- 
ployed sum taken from the suitor’s fund, and secured by parliamentary 
provisions 

(16) See post p 410 n 
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of the justices of the common pleas, and the barons of the ex- 
chequer, before whom writs of error may be bi ought to le- 
verse judgments m certain suits originally begun m the court 
of king^s bencli. Into the court also of exchequer chambei, 

(which then consists of all the judges of the three supe- 
rior courts, and now and then the lord chancellor also,) 
are sometimes adjourned from the othei courts such causes, 
as the judges upon aigument find to be of great weight 
and difficulty, before any judgment is given upon them m the 
court below “ 

From all the blanches of this court of exchequer chamber, 
a writ of erroi lies to 

X The house of peers, which is the supreme court of 
judicature in the kingdom, having at pi esent no original juris- 
diction over causes, but only upon appeals and writs of enoi, 
to lectify any injustice oi mistake of the law, committed by 
the courts below To this authority this august tribunal suc- 
ceeded of course upon the dissolution of the mila regia. For, 
as the barons of parliament weie constituent members of that 
court, and tlie rest of it’s jurisdiction was dealt out to othei 
tribunals, over which the gieat officers who accompanied 
those barons were respectively delegated to presule, it fol- 
lowed, that the right of leceiving appeals, and superintend- 
ing (dl other juiisdictions, still remained in the residue of that 
noble assembly, from uhich every other great court was de- 
iived They aie tlierefore in all causes the last resort, from 
whose judgment no farther appeal is pei nutted, but every 
subordinate tribunal must conform to then determinations; 
the law leposing an entire confidence in the honour and con- 
science of the noble persons who compose this important 
assembly, that (if possible) they will nuke themselves masters of 
those questions upon which they undertake to decide, and in all 
dubious cases lefei themselves to the opinions of the judges, 
who are summoned by writ to advise them, sihce upon their 
decision all property must finally depend* 

Hitherto may also be referred the tribunal established by 53 
statute 14 Edw III c. 5 . consisting (though now out of use) 

"* See ch 25 peg 411 


4 Inst 119 2BulBt 14S 
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of one prelate, two earls, and two barons, who are to be chosen 
at every new parh ament, to hear complaints of grievances and 
delays of justice in the king^s courts, and (with the advice of 
the chancellor, treasurer, and justices of both benches) to 
give directions for remedying these inconveniences in the 
courts below. This committee seems to have been established. 
Jest there should be a defect of justice for want of a supreme 
court of appeal, during any long intermission or recess of par- 
liament, for the statute farther directs, that if the difficulty be 
so great, that it may not well be determined without assent 
of parliament, it shall be bi ought by the said prelate, eails, 
and barons unto tlie next pailianient, who sliall finally deter- 
mine the same 

XI Before I conclude this chapter, I must also mention 
an eleventh species of couits, of geneial jurisdiction and use, 
which are derived out of, and act as collateral auxiliaries to, 
the foregoing, I mean the courts of assise and nisi pius 

These are composed of two or more commissioners, who 
are twice in every year sent by the king’s special commission 
all round the kingdom, (except London and Middlesex, where 
courts of msi pi ms are holdcn in and after every tei m, before 
the chief or other judge of the several superior courts , and 
except the four northern counties, where the assises are holden 
only once a year,) (17) to try by a jury of the respective 
countie;* the truth of such matters of fact as are then under dis- 
pute in the courts of Westminster-hall These judges of as- 
sise came into use in the room of the antient justices in eyre, 
justiciarii tn ittnae , who were legularly established, if not 
first appointed, by the parliament of Northampton, A D W 76, 
22 Hen II with a delegated power from the king’s great 
court or aula legia^ being looked upon as members theieof, 
and they afterwards made their circuit round the kingdom once 
[ 59 ] in seven years for the purpose of trying causes p They were 

o Sold Jan ^ 2 § 66 Spcim Cad et lotus comtlatus eos admitlere recusa- 
399 vity quod septem anni nondum erant 

p Co Litt 293 —y/nno 1261 justici^ eUijmf jwstquam juSlunani ihidem ultimo 
aru Umerantes venerunt apud ff^tgor- sederunt (Jnnal Eccl Wigom m 
mam inoctamsS Johanms bapti^ae , — Whart Angl sacr / 495 ) 

(l7) This exception of the four northern counties no longer prevails, as 
the judges on the northern circuit now go into these counties in the spring 
as well ns summer 
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aftei wards directed by magna catta^ c 12. to be sent into evciy 
county once a year, to take (or receive the verdict of the 
juiors or recognitors in cerUun actions, then called) recogni- 
tions or assises, the most difficult of which they are diiected 
to adjourn into the comt of common pleas to« be there deter- 
mined The itinerant justices were sometimes mere justice^ 
of assise oi of dower, or of gaol-deliveiy, and the like, and 
they had sometimes a more gcneial commission, to determine 
all manner of causes, being constituted ad omnia 

jplaata^ but the present justices of assise and msi prtns 
are more immediately derived from the statute Westm 2 
13 Edw I c. 3(X which diiects them to be assigned out of 
the king's sworn justices, issouatmg to themselves one or two 
discreet knights of each county By statute 27 Edw I c 4 
explained by 12 Edw II c 3 ) assises and inquests were 
allowed to be taken before any one justice of the court m 
which the plea was brought associating to him one knight 
oi othci approved man of the county And, lastly, by 
statute 14 Edw III c 16 inquests oinisipriuh may be taken 
before any justice of either bench, (though the plea be not 
depending m his own court,) or before the chief bai on of the 
exchequer, if he be a man of the law or otherwise befoie 
the justices of assise, so that one of such justices be a judge 
of the king's bench or common pleas, or the kmg^s serjeant 
sworn They usually make their circuits in the lespective 
vacations after Hilary and Trinity teams, assises being al- 
lowed to be taken in the holy time of Lent by consent of the 
bishops at the king's recjjuest, as expiessed m statute Westm. 1 
3 Edw I c 51 And it was also usual, during the times of 
popery, for the prelates to grant annual licences to the 
justices of assise to administei oaths in holy times for oaths 
being of a sacied nature, the logic of those deluded ages con-r 
eluded that they must be of ecclesiastical cognizance The [[ 60 ] 
prudent jealousy of our ancestors ordained *, that no man of 
law should be judge of assise m his own country, wherein 
he was born or doth inhabit and a similar prohibition is 
found in the civil law S which has earned this principle so 

Bract / S I c II • Stat 4 Edw III c 2 8 Rich II* 

' Instances hereof may be met with c 2 33 Henry VIII c 24. 
m the appendix to Spelman’s original of * ly* 1 22 3 

the terms, and in Mr Parker’s Antiqui- 
ties, 209 

VOI. Ill s 
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far that it is equivalent to the crime of sacrilege, for a man 
to be governoi of the provmce m which he was born^ or has 
any civil connexion (18) 

The ^dtlges upon their ciicuits now sit by virtue of hve 
several authorities. 1 The commission of the peace. 2, A 
commission of oyet and iamine) 3 A commission of general 
gaol^dehvery. Hie consideration of all which belongs propei \y 
to the subsequent book of these commentaries But the fourth 
commission is, 4 A commission o^asstse^ directed to the justices 
and Serjeants tlierem named, to take (together with their 
associates) assises in the several counties , that is, to take the 
verdict of a peculiar species of jury, called an assise, and sum- 
moned for the trial ot landed disputes, of which hereafter 
The other authority is, 5 That of msi which is a con- 
sequence of the commission of being annexed to the 

office ot those justices by the statute of Westm 2 ISEdw I 
c 30 and it empowers them to tiy all questions ol tact 
issuing out of the courts at Westmmster, that are tlieii 
ripe foi trial byjiuy Those by the course of the couits ^ are 
usually appointed to be tried at Westminstei in some Easter 
or Michaelmas term, by a juiy returned from the county 
wherein the cause of action aiises, but witli this pioviso, 
n^f^^ piiusy unless hefme the day prefixed the judges of assise 
come into the county m question This they are sure to do 
in tlie vacations preceding each Eastei and Michaelmas term, 
which saves much expence and trouble These commissions 

« Cod 9 29 4 Sec cli 23 p 353 

Sulk 454 

(18) The restriction as to the commissions of oyer and terminer, 'tnd 
gaol delivery, was taken off by the 12 G 2 c 27 , and as to those of assise 
and msx priux by the 49 G 3 c 91 

The civil law seems to have carried it farther than is stated m the 
text Ne quis sine sacnlegii criniine desideranduvi intelligat gerendae 
ac suscipiendse admmistrationis ofhcium intra earn provinciam m qu^ 
proMiicialis, et civis habetiir, nisi hoc cuiquam ultronea liberahtate 
per divinos affatiis imperator indulgeat Provitwialts may denote either 
h man born, or domiciled in the province , from its being coupled 
hpre with and from the use of the verb haheiur^ 1 should un- 

derstand the latter signification to be intended AffdUts was properly 
a verbal decree of the emperor opposed to a resenptum it is however 
often used synonymously with it 
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are constantly accompanied by writs of association^ in pursuance 
of the statutes of Edward I and IL before-mentioned wheieby C 59* 3 
cei tain persons (usually the clerk of assise and his subor Jinate 
officers) are directed to associate themselves with the justices 
and Serjeants, and they are required to admit the said peisons 
into their society, in order to take the assises, &c , that a suf- 
ficient supply of commissioners may nevci be ivanting. But, 
to prevent the delay of justice by the absence of any of them, 
there is also issued of course a writ of si non omnes , directing 
that if all cannot be present, any two of them (a justice or 
Serjeant being one) may proceed to execute the commis- 
sion (19) 

These are the scveial courts of common law and equity, 
which are of public and general jurisdiction tliroughout the 
kingdom And, upon the whole, we cannot but admire the 
wise economy and admirable provision of our ancestors, m 
settling the distubution of justice m a method so well calcu- 

(19) It Will be obvious from this, account of the writ of ms% prim, that 
it could not apply to the same county in which the court, from which it 
issued, was sitting Accordingly the trial of all issues joined in Middlesex 
was anciently m Westminster Hall before the whole court, and m term- 
time When these became numerous, the interruption occasioned thereby 
to the regular business of the court was such as to require the interference 
of the legislature to remed) It Accordingly by the 18 Eliz c 12 the C J 
of the K B , the C J of the C P, and the C B of the court of exche- 
quci, or in their absence any two judges or baions of their respective 
courts, are empowered to sit in the term, or within four days after it, within 
Westminster Hall, as justices of mst pnu& for Middlesex, for the trial of 
such issues as ought in ordinary course to be tried by an inquest of that 
county The jurisdiction of the C J ofK B extended not only to issues 
joined in that court, but also to those which came from the law -side of the 
court of chancerj The 12 G 1 c 51 extended the four to eight days, and 
empowered one judge or baron to sit instead of two, the 24 G 2 c, 18. 
extended the eight to fourteen days, and the J G 4 c 55 made the time 
unlimited during the vacation next after the terra By this last statute 
also similar powers for two years were given to a second judge of the 
court of K B at the request of the C J to sit at nui prtus, so that the 
trials of two causes might go on nt the same time, the object of the 
statute being to clear away a considerable arrear of causes then depending 
As all the prior statutes of Ehz , G 1 & 2 had confined these nm prtut 
sittings to Westminster Hall, the 1 G 4 c 21 , passed previously to the 
late coronation, extended the place for the King’s Bench sittings to ‘‘any 
other fit place within the city of Westminster, as to the C J, might seem 
convenient ” 

F 2 



PRIVATE 


Book IIL 


lated foi cheapness, expedition, and ease. By the constitu- 
tion which they established, all tiivial debts, and injui les of 
small consequence, were to be recovered or ledressed in every 
man% own countj, hundred, oi peihaps paiisb Pleas of 
freehold, and moie impoitant disputes of property, were ad- 
journed to the king’s court of common pleas, which was fixed 
in one place foi the benefit of the whole kingdom Crimes 
and misdemesnois were to be examined m a court by them- 
selves, and matteis of the levcnue in anothei distinct juris- 
diction Now indeed, for the case ol the subject and gi eater 
dispatch of causes, methods ha\c been found to open all the 
three supcnoi courts for the icdiess of piivate wrongs, which 
have remedied many inconveniences, and jet pieseived the 
foi ms and boundaiics handed down to ns fiom high antiquitj 
If facts are disputed, ihej .iie sent down to be tiled in the 
country by the neighliouis, but the law, arising upon those 
facts, IS detei mined by the judgts ibovc and, if they are 
mistaken in point of law, thcie remain m both cases two suc- 
cessive couits of appeal, to icetify such then mistakes If the 
rigom of gcncial rules does in iny case beai hiid upon indi- 
viduals, couits of eqnitj aie open to siipplj the defects, but 
not sap the fundament ds, oi the law Lastlj, theie presides 
[ 60 * ] over all one git tit euiiit ol ajijieal, which is the last lesoit m 
matteis both of law and equitj , and which will theieloie 
take caie to picseive an uniioimity xnd acquilih mm among all 
the infcnoi jinisdictions, a coin t composed of pi elates selected 
for then pietj, and of nobles ulvanced to tliat honovii foi 
then personal merit, oi deriving both honour and merit fiom 
an illustrious train of ancestois who aie foimcd by their 
education, interested by then propeity, and bound upon their 
conscience iiid honoiu, to be skilled m the laws of their 
countiy This is a faithful sketch of the English juridical 
constitution, as designed Jiy the masteily hands of our foie- 
fathcis, of which tlie gieat original lines are still strong 
and visible, and, if any of it’s minuter stiokcs are by the 
length of time at all obscured or decayed, they may still be 
with ease restored to their pristine vigour and that not so 
much by fanciful alteiations and wild experiments, (so fre- 
quent m this fertile age,) as by closely adheiing to the wisdom 
of the antient plan, conceited by Alfred, and perfected by 
Evlward I , and by attending to the spirit, without neglecting 
the forms, of their excellent and venerable institutions 
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CHAPTER THE FIFTH. 

OF COURTS ECCLESIASTICAL, MILI- 
TARY, ANH MARITIME. 

RESIDES the so\eral courts i\luch weie tieated of in 
the preceding chaptci, and in winch all injuries are re- 
dressed, that hill uiiflcr the cognizance of the common law ot 
England, or that spirit of equity, which ought to be its 
constant attendant, there still lomain some othei couits of a 
jurisdiction equally public and general, which take cogni- 
zance of other species of injuries, of an ecclesiastical, mili- 
tary, and maritime nature , and therelore are piopcily distin- 
guished by the title of ecclesiastical courts, courts military, 
and courts maritime 

I BcroiiE I descend to considei paiticulai ecclesiastical 
couits, I must first of all in general premise, that m the time 
of oui Saxon ancestors there was no soit ot distinction be- 
tween the lay and the ecclesiastical juiisdictiou the county 
court was as much a spiritual as a temporal tribunal the 
rights of tile church weie ascertained and asserted at the same 
time, and by the same judges, as the rights of the laity Foi 
this purpose the bishop ot the diocese, and the alderman, or 
m his absence the sheriff of the county, used to sit together 
in the county-court, and had there the cognizance of all 
causes, as well ecclesiastical as civil a superior deference 
being paid to the bishop's opinion in spiritual matters, and to 
that of the lay judges in temporal® This union of power was 

* Cetebemmo hutc canventui ejnsco- all^r jura dtvina, niter hurnana pojmlum 
jms ct older mannus inter- iunta , quoruin edneelo LL Eadgar c 5 (1) 


(O The passage m the laws of Edgar, as they are given by Wilknib, runs 
thus tniersU conventui Provtnciali Ept£co 2 ius et senutot, et postea doccant 
tarn divinum jus qudm humanum 
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very advantageous to them both the presence of the bishop 
added weight and leverence to the sheriff’s proceedings and 
' the authority of the sheriff was equally useful to the bishop, 

by enforcing obedience to his decrees m such refractoiy of- 
fenders, as would otherwise have despised the thunder of mere 
ecclesiastical censures 

But so moderate and rational a plan was wholly incon- 
sistent with those views of ambition, that were then foimnig 
by the court of Rome It soon became an established maxim 
in the papal system of policy, that all ecclesiastical peisoiis 
and all ecclesiastical causes should be solely and entirely sub- 
ject to ecclesiastical juiisdictioii only, which jurisdiction was 
supposed to be lodged in the first place and immediately m 
the pope, by divine indefeasible right and investiture fioni 
Chiist himself, and deiivcd fiom the pope to all mferioi 
tribunals Hence the canon law lays it down as n lule, that 
“ sace7 dotes a 7cgibus hoiwiaJidi sunty non jndicandi^ and 
places an emphatic reliance on a fabulous tale which it tells 
of the emperoi Constantine that when some petitions were 
brought to him, imploring the aid of his authority against 
certain of his bishops, iccused of oppiession and injustice, 
he caused (says the holy canon) the petitions to be burnt m 
then piesence, dismissing them with this valediction, tie 
et inter xm cansas vestias disaititCy qxita dtgnxm non est nt 
“ jadictmns Z)coi 

Irwas not howcvei till aftei tlic Norman conquest, that 
this doctrine was leceived m England, wlien William I 
(whose title was warmly espoused by the monasteries, which 
he liberally endowed, and by the foreign clergy, whom he 
bi ought over in shoals from Fiance and Italy, and planted in 
the best preferments of the English church,) was at length 
prevailed upon to establish this fatal encroachment, and sepa- 
rate the ecclesiastical court fiom the civil whether actuated 
by principles of bigotry, or by those of a more lefined policy, 
in oixler to discountenance the laws of king Edward, abound- 
ing with the spiiit of Saxon liberty, is not altogether ceitam 
[ 63 ] But the lattei, if not the cause, was undoubtedly the con- 
^ Decret port 2, c«hj 11 qu. !• c 11 


^ Ibu.1 
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sequence of this separation for the Saxon laws were soon 
o\erborne by the Norman justiciaries, when the county- 
court fell into disi egard by the bishop’s withdrawing his pre- 
sence, in obedience to the charter of the conqueror ^ which 
prohibited any spiritual cause from being tried m the seculai 
courts, and commanded the suitors to appear before the 
bishop only, whose decisions were directed to confoim to the 
canon law*^ 

King Henry the fiist, at his accession, among othei re- 
stoiations of the laws of king Edward the confessor, revived 
this of the union of the civil and ecclesiastical courts Which 
was, accoiding to sii Edward Coke®, after the gieat heat of 
the conquest was past, only a restitution ot the antient 
law of England This however was ill-relished by the po- 
pish cleigy, who, under the guidance of that arrogant pre- 
late, archbishop Anselm, veiy early disapproved of a mcasuie 
that put them on a level with the profane laity, and subjected 
spiritual men and causes to the inspection ot the secular ma- 
gistrates and theiefore m tlieii synod at Westminster, 

3 Hen 1 they ordained that no bishop should attend the 
discussion of temporal causes^ , which soon dissolved this 
newly effected union And when, upon the dcatJi of king 
Heniy the first, the iisurpei Stephen was brought iii and sup- 
poited by the clergy, wc find one aiticle of the oath which 
they imposed upon him was, that ecclesiastical persons and 
ecclesiastical causes should be subject only to the bishop’s ju- 

Hdle Hibt C L 102 Sclden m tatu eant ad comitalns et humlrcday \init 
Eadm p 6 I 24 4 Inst 259 Wilk fecennl tempore Edwardi 
EL Angt Saxon 292 Hen I in Spclm cod vet legum 305 ) 

* NiUlu$Lpi6CopusvU archidmconus dc And what is here ob&turely hinted at, 
legihus episcopahbus amphus vn hxtndrcd is fully explained by his code of laws 
placita teneantj nec cauwtn, quae ad re~ extant in the Fed book of the exchequer, 
ginun ammarum perlincty ad juduium though in general but of doubtful au- 
SLLularium /lommum adducant sed qut~ thority cap 8 Gtneralta comitatuuni 
cunque secundum episcopahs legesy dc placUa ccrtis locis tt vicibus teneanlur 
quacunque causa vcl culpa interjnllatus Intcrsint autem ejnscopiy comiteSy 
fuenty ad locum, quern ad hoc ejnscojyus et agantur prwio fUbita verae chnstiani^ 
elegent et nominaverU, vemat , ibujue de tatis jura, secundo regis placUa, postremo 
causa vel culpa sua respondeat , et non se- causae singvlorum dignis saiisfactionihus 
cundum hundred, sed suundum canones explcantur 
et episcopalcs leges, rectum Deo a tpiscopo ^ 2 Inst 70 

4 wo facia t Wilk 292 Ne episcopi saccularmm idacitorum 

^ Volo et praccipiOy ut omnes de corni- officium swicipuint Spelm Cod 301 
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nsdiction* And a*? it was about tJiat time that the contest and 
emulation began between the laws of England and those of 
Rome*^, the temporal courts adheiing to the former, and the 
spiritual adopting the latter as their lule of proceeding, this 
Widened the breach between them, and made a coalition after- 
wards impracticable, which probably would else have been 
effected at the general reformation of the church 

In briefly recounting the various species of ecclesiastical 
courts, or, as they arc often stj^led, couits Christian, {curiae 
christiamtatis^) I shall begin with the lowest, and so ascend 
gradually to the supieme court ot appeal’ 

1 The ai cJidcacon\ court is the most mfeiior -court m the 
whole ecclesiastical poht}. It is held in the archdeacon^s ab- 
sence befoie a judge appointed by himself, and called his 
ofHcial , and its jiii isdiction is sometimes in concuirence with, 
sometimes in exclusion of, the bishop’s court of the diocese 
From hence, however, by statute 24 Hen VIII c 12 an 
appeal lies to that ol tJie bishop 

2 Tiif co7isisfo?i/ court of e\eiy diocesan bishop is held in 
then several cathedrals, for the tiialof all ecclesiastical causes 
arising within then lespective dioceses The bis>h op’s chan- 
cellor, or his commissary, is the judge , and from his sentence 
an appeal lies, by viitucof the same statute, to the archbishop 
of each piovince respectively, 

3 The court of aichcs is a coimt of appeal belonging to 
the archbishop of Canterbury, whereof the judge is called 

L J the dean of the arches , because he antiently held his court in 
the church ot Saint Mary le bow^ {sancta Maita de ajmbns^) 
though all the principal spiritual courts are now holden at 
doctors’ commons. His proper jurisdiction is only over the 
thirteen peculiar parishes belonging to the aichbishop in Lon- 
don , but the offioe of dean of the arches having been foi a 
long time united with that of the archbishop’s principal official, 
he now, in i ight of the last-mentioned office, (as doth also the 

‘ Spclm Cod 110 <cf^< /flus Wood's \n%htute of the 

^ See Vol I introd § 1 common laWt and Oughton's ordo jwrfi- 

* For farther partKulars, see Burn s ciorum 
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official principal of the archbishop of York,) receives and de- 
termines appeals from the sentences of all inferior ecclesiasti- 
cal courts within the province And from him an appeal lies 
to the king in chancery, (that is, to a court of delegates ap- 
pointed under the king’s great seal,) by statute 25 Hen. VIII 
c. 1 9 as supreme head of the English Church, in the place 
of the bishop of Rome, who foi merly exercised this jurisdic- 
tion, which circumstance alone will furnish the reason why 
the popish clergy were so anxious to separate the spiritual 
court fiom the temporal 

4 The court of j>ecuhais is a branch of and annexed to 
the court of arches It has a jurisdiction over all those 
parishes dispersed thiough the province of Canterbury m 
the midst of other dioceses, which are exempt from the 
ordinary’s jurisdiction, and subject to the metropolitan only 
All ecclesiastical causes, arising within these peculiar oi 
exempt juiisdictions, are, originally, cognizable by this 
court , from which an appeal lay formerly to the pope, but 
now by the statute 25 Hen VIII c 19 to the king in 
chancery. 

5 The pierogative couit is established for the trial of all 
testamentary causes, where the deceased hath left bo7ia nota’- 
bilia within two different dioceses In which case the pro- 
bate of wills belongs, iis we have formerly seen™, to the 
archbishop of the province, by way of special prerogative 
And all causes relating to the wills, administrations, or le- 
gacies of such persons are, originally, cognizable herein, 
before a judge appointed by the aichbishop, called the judge 

of the prerogative court , from whom an appeal lies by sta- [ 66 ] 
tute 25 Hen VIII c. 19 to the king m chancery, instead of 
the pope, as formerly 

I TASS by such ecclesiastical courts as have only what is 
called a voluntary^ and not a contentious jurisdiction , which 
are merely concerned in doing or selling what no one op- 
poses, and which keep an open office for that purpose, (as 
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granting dispensations, licences, faculties (2), and other reni'* 
nants of the papal extortions,) but do not concern them^ 
selves with administering redress to any injury , and shall 
proceed to 

6 The great court of appeal in all ecclesiastical causes, 
VIZ the court ot delegates^ judices delegati^ appointed by the 
king’s commission under his gieat seal, and issuing out of 
chancery, to represent his royal person, and hear all appeals 
to him made by virtue of the before-mentioned statute ot 
Henry VIII This commission is frequently filled with loids, 
spiritual and temporal, and always with judges ot the courts 
at Westminster, and doctors of the civil law Appeals to 
Rome were always looked upon by the English nation, even 
in the times of popery, with an evil eye , as being contrary 
to the liberty of the subject, the honoui of the crown, and tlic 
independence ot the whole realm , and were first introduced 
m veiy turbulent tunes in the sixteenth year of king Stephen 
{AD 1151 ), at the same period (sii Henry Spelman ob- 
serves) that the civil and canon laws were first imported into 
England" But, in a few years aftei, to obviate this gi owing 
practice, the constitutions made at Claiendon, 1 1 Hen II 
on account of the disturbances raised by archbishop Becket 
and other zealots of the Jioly see, expressly declare®, that ap- 
peals m causes ecclesiastical ought to he, from the aichdea- 
con to the diocesan, fiom the diocesan to the archbishop ot 
the province , and from the archbishop to the king , and arc not 
to proceed any faither without special licence from the crown 
But the unhappy advantage that was given in the reigns of 
king John, and his son Henry the third, to the encioaching 
[ 67 ] pope, who was ever vigilant to improve all op- 

portunities of extending his junsdiction liither, at length 

" Cod vet leg 315 ® Chip 8 


(2) These faculties muht not be confounded with those which are 
granted for the regulation of matters relating to church-buildings, orna- 
ments, pews, &c which are not matters of course, and the disputes re- 
specting which are tried m the respective ecclesiastical courts mentioned 
in the text But faculties for holding two benefices, arc here in- 
tended 
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rivetted the custom of appealing to Rome in causes eccle- 
siastical so strongly, that it never could be thoroughly broken 
off, till the grand rupture happened m the reign of Henry 
the eighth , when all the jurisdiction usurped by the pope 
in matters ecclesiastical was restored to the crown, to whicli 
it originally belonged so that the statute 25 Henry VIIL 
was but declaratory of the antient law of the realm But in 
case the king himself be party m any of these suits, the 
appeal does not then lie to him in chancery, which would be 
absurd , but by the statute 24* Hen. VIII c 12. to all the 
bishops of the realm, assembled in the upper house of convo- 
cation. (3) 

7. A COMMISSION of jevirw is a commission sometimes 
granted, in extraordinary cases, to revise the sentence of the 
court of delegates, when it is apprehended they have been 
led into a material erroi This commission the king may 
giant, although the statutes 24- & 25 Hen VIIL before cited 
declare the sentence of the delegates definitive because the 
pope as supreme head by the canon law used to grant such 
commission of review , and such authority as the pope here- 
tofore exerted, is now annexed to the ciown^by statutes 
26 Hen VIIL c 1 and I Eliz c 1 But it is not matter 
of light, which the subject may demand ex dehito justitiae ^ 
but merely a matter of favour, and whidh -therefore is often 
denied. 

These are now the principal courts of ecclesiastical jinis- 
diction , none of which are allowed to be courts of record , 
no more than was another much more formidable jurisdiction, 
but now deservedly annihilated, viz, tlie court of the king’s 
high commission in causes ecclesiastical. This court was 
erected and united to the regal power ^ by viitue of the statute 
1 Eliz, c. 1 instead of a laiger jurisdiction which had before 

P 4 Inst 341 1 Ihvd ^ 4 Inst 324 

(s) Not to all the bishops of the realm,, but of the provinoe, where the 
matter is begun , indeed, as has been correctly observed by Mr Chnstian 
in his note on this passage, there can be no such assembly as that de- 
scribed in the text, foi the convocation is a provincial assembly held in 
each province 
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been exercised under the pope’s authority It was intended 
[ 68 ] to vindicate the dignity and peace of the church, by reform- 
ing, ordering, and correcting the ecclesiastical state and per- 
sons, and all manner of errors, heresies, schisms, abuses, of- 
fences, contempts, and enormities Under the shelter of which 
very general words, means were found in that and the two 
succeeding reigns, to vest m the high commissioners extra- 
ordinary and almost despotic powers, of fining and impri- 
soning , which they exerted much beyond the degree of the 
offence itself, and frequently over offences by no means of spi- 
ritual cognizance (4-) Foi these reasons this court was justly 
abolished by statute 16 Car I c 11 And the weak and il- 
legal attempt that was made to revive it, during the reign of 
king James the second, served only to hasten that infatuated 
prince’s ruin 

II. Next, as to the courts military The only court of 
this kind known to, and established by, the permanent laws 
of the land, is the couit of chivalry foimerly held before the 
lord high constable and carl marshal of England jointly, but 
since the attainder of Stafford duke of Buckingham under 
Henry VIII , and the consequent extinguishment of the office 
of lord high constable, it hath usually with respect to civil 
matters been held before the earl marshal only® This court 
by statute 13 Ric II c 2 hath cognizance of contracts and 
other matters touching deeds of arms and wai, as well out of 
the realm as withiu it And from its sentences an appeal 
lies immediately to the king in person^ This court was 
m great reputation m the times of pure chivaliy, and af- 
terwards during our connexions with the continent, by the 
territories which our princes held m France but is now 
grown almost entirely out of use, on account of the feebleness 
of Its jurisdiction and want of powei to enforce its judg- 
ments , as it can neither fine nor impiison, not being a court 
of record". 

• 1 Lev 230 Show Pari Cas 60 " 7 Mod 127 

* 4 Inst 125 

(4) As to the general legalitj of this, court’s proceeding to fine and im- 
prisonment, see 4 Inst 324 
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III. The maritime courts, or such as have power and 
jurisdiction to determine all maritime injuries, arising upon 
the seas, or m parts out of the reach of the common law, are [ 69 ] 
only the court of admiralty, and it’s courts of appeal The 
court of admiralty is held before the lord high admiral of 
England, or his deputy, who is called the judge of the court. 
According to sir Henry Spelman " and Lambard % it was 
first of all erected by King Edward the third It’s proceedings 
are according to the method of the civil law, like those of the 
ecclesiastical courts , upon which account it is usually held 
at the same place with the superior ecclesiastical courts, at 
doctors’ commons in London It is no court of record, any 
more than the spiritual courts. From the sentences of the 
admiralty judge an appeal always lay, in ordinary course, 
to the king in chancei^, as may be collected from statute 
25 Hen VIII c. 19 which directs the appeal from the arch- 
bishop’s couits to be determined by persons named in the 
king’s commission, like as in case of appeal from the admiral- 
court ” But tins is also expressly declared by statute 8 Eliz. 
c 5 which enacts, that upon appeal made to the chancery, 
the sentence definitive of the delegates appointed by commis- 
sion shall be final 

Appeals from the vice-admiralty courts in America, and 
our other plantations and settlements, may be brought before 
the courts of admiralty in England, as being a branch ot the 
admiral’s jurisdiction, though they may also be brought be- 
fore the king in council But in case of prize vessels, taken 
in time of war, in any part of the world, and condemned m 
any courts of admiralty or vice-admiralty as lawful prize, 
the appeal lies to certain commissioners of appeals consisting 
chiefly of the privy council, and not to judges delegates. 

And this by virtue of divers treaties with foreign nations , by 
which particulai couits are established m all the maritime 
countries of Europe for the decision of this question, whether 
lawful prize or not for this being a question between sub- 
jects of different states, it belongs entirely to the law of 
nations, and not to the municipal laws of either country, to 
determine it. The original court, to which this question is [ 70 ] 


Gloss 13. 
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permitted m England, is the court of admiralty, and the 
court of appeal is in effect the king’s privy council, the mem- 
bers of which aie, in consequence of treaties, commissioned 
under the great seal for this purpose. In 1748, for the moie 
speedy determination of appeals, the judges of the courts of 
Westminster-lia^l, though not privy counsellors, were added 
to the commission then m bemg. But doubts being con- 
ceived concerning the validity of that commission, on ac- 
count of such addition, the same was confirmed by statute 
22 Geo 1 1. c.S with a proviso, that no sentence given under 
It should be valid, unless a majority of the commissioners 
present were actually privy counsellors. But this did not, 
I apprehend, extend to any future commissions and such an 
addition became indeed totally unnecessary m the course of 
Ae war which commenced in 1756; since during the whole 
of that war, the commission of appeals was regularly attended 
and all its decisions conducted by a judge, whose masterly 
acquaintance with the law of nations was known and revered 
by every state in Europe (5) 

y See the sentiments of the president Prussian majesty's Exposition des moiifsi 
Montesquieu, and M Vattel, (a subject A D 1753 (Montesquieu's letters, 
of (he king of Prussia,) on the 'answer 5 Mar 17^3 Vattel’s droit de gens 
transmitted by the English court to his / 2 7 § 84 ) 

(5) Lord MnnsAcld is here alluded to The answer to the Exposition 
det MoUfSy &c la signed bv Sir G Lee, judge of the prerogative court, Dr 
Paul, advocate-general, Sir D Ryder, attorney, and Sir W Murray, so- 
licitor-general , but Lord M frequently declared to his friends, that it was 
entirely his own composition Holliday's Life of Lord p 424 Mon- 
tesquieu calls It ttne repome sans rephqw 
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ClIAPTER THE SIXTH. 

OF COURTS OF A SPECIAL 
JURISDICTION. 


JN the iv,o preceding chapters wc ha\e considered the 

several courts, whose jurisdiction is public and general; 
and which are so contiived that some or other of them may 
administer redress to every possible injury that can arise m the 
kingdom at laige There yet remain certain others, whose 
jurisdiction is private and special, confined to particular 
spots, or instituted only to redress particular injuries. These 
ai e, 

1 The forest courts, instituted for the government of the 
king’s forests in different parts of the kingdom, and for the 
punishment of all injuries done to the king’s deer or venison^ 
to the veit or greenswertl, and to the covert in which such 
deer are lodged These are the courts of attachments^ of 
gaid^ of svoeinmotey and of justice-^seat. The court of attach^ 
mentSy *woodmotey or forty days court, is to be held before 
the verderors of the forest once in every forty days * , and is 
instituted to inquire into all offenders against vert and veni- 
son ^ j who may be attached by their bodies, if taken with 
the mainour, (oi mainoeuvrcy a manuy) that is, m the very act 
of killing venison, or stealing wood, or preparing so to do, or 
by fresh and immediate pursuit after the act is done ® , else 
they must be attached by their goods And in this forty days 
court the foresters or keepers are to bring m their attach- 

‘ Carl deforest 9 Hen III, 8 « Oartli. 79 

4 Inst. 289 
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ments, or presentments de Xjiiidi et venatione , and the ver- 
derors are to receive the same, and to enrol them, and to 
certify them under their seals to the court of justice-seat, or 
sweinmote for this court can only inquire of, but not con- 
vict offenders ( I ) 2 The court of ; egai dy or survey of dogs, is 
to be holden every third year for the lawing or expeditation of 
mastiffs, whicn is done by cutting off the claws and ball (or 
C 72 ] pelote) of the fore-feet, to prevent them from lunning after 
deer No other dogs but mastiffs are to be thus lawed or ex- 
peditated, for none othei were permitted to be kept within the 
precincts of the forest, it being supposed that the keeping of 
these, and these only, was necessary for the defence of a man’s 
house ^ (2) 3 The court of swei7irnote is to be holden befoie 

the verdeiors, as judges, by the steward of the sweinmote thrice 
in every year s, the sweins or freeholders within the forest com- 
posing the juiy The pi incipal jurisdiction of tins court is, 
first, to inquire into the oppressions and guevances committed 
by the officers of the foiest, “ de snpe? -ona atione forestall- 
‘‘ oruMy et alionim mini^ii ovum fot estae ^ et de eoi'um oppi essiom- 


Cart deforest c 16 
Ibid c 6 


^ 4 Inst ::o8 
* Cart deforest c 8 


(1) If the trespass committed be under the value of four-pence, this 
court of attachments may determine the compUmt, the veiderors asses- 
sing the fine, and causing the same to be levied to the use of the king 
Manwood, title Attachment Court, pi 10 

(2) It does not appear cither from the catta de foreUa, or Manwood, that 
there was any buch thing as a court of regard In every forest there were 
properly twelve regarders, sometimes appointed by letters patent, some- 
times by the chief justice in eyre, and sometimes chosen by the sheriff, m 
obedience to a writ from the king their office is pretty largely described 
by Manwood , it consisted principally in a minute survey of the forest 
every third year, not merely for ascertaining occasional offences against 
vert and venison, but encroachments, felling of timber, defect of fences, 
keeping ot bows and arrows, or other implements for the destruction of 
game, in short, every thing of every kind which contravened the forest 
laws Manwood observes, that they were first made to controul the other 
officers of the forest It was at the time of the making this regard, that 
IS every third year, that the expeditation of the mastiffs was to take place, 
and it was part of the regarder’s duty to take care that it was not evaded 
They are to make a roll of all offences, and bring it either to the court of 
attachments or sweinmote, and afterwards to certify it to the lord chief 
justice m eyre at the next general sessions of the forest, Manwood, tit 
Hegarders 
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“ bm j>ojyulo regis illatis ” and, secondly, to receive and try 
presentments certified from the court of attachments (3) agamgt 
offences in vert and venison And this court may not only 
inquire, but convict also, which conviction shall be certified to 
the court of justice-seat under the seals of the juiy, for this 
court cannot proceed to judgment ‘ But the principal court 
IS, 4 The court of jiishce-seat^ which is held before the chief 
justice in eyre, or chief itinerant judge, capitahs jusUharttis 
in itinerey or his deputy , to heai and determine all trespasses 
within the forest, and all claims of franchises, liberties, and 
privileges, and all pleas and causes whatsoever therein 
arising It may also proceed to try presentments in the 
inferior courts of the forests, and to give judgment upon 
conviction of the sweinniote And the chief justice may 
theiefore after presentment made, or indictment found, but 
not before \ issue his warrant to the officers of the forest to 
apprehend the offenders It may be held every third year; 
and forty days notice ought to be given of its sitting This 
court may fine and imprison for offences withiii the forest 
it being a court of recoid and therefore a writ of error lies 
from hence to the court of kmg^s bench, to rectify and re- 
dress any mal-admmistrations ofjustice”, or the chief justice 
in eyre may adjourn any matter of law into the court of 
king’s bench ° These justices in eyre were instituted by [ 73 ] 
king Henry 11 y A D 1184?p, and their courts were for- 
merly very regularly held; but the last court of justice-seat 
of any note was that holden m the reign of Charles I,, before 
the earl of Holland , the rigorous proceedings at which are 
reported by sir William Jones, After the restoration another 

»i Slat MEdw I c 1 "*4 Inst 313 

‘ 4 Inst 289 " Ibid 297 

^ Ibid 291 ° Ibid 295 

* Stat lEdw III c 8 7 Ric II c 4 p Hovtden. 


(5) Or presented by the regarders The times for holding the swein- 
mote are specified by the Carta de Foresld, to* be fifteen days before Mi- 
chaelmas, when the agistors of the forest met to take in the agistments , 
about Martinmas when they collected pannage, or the money for feeding 
on the mast of the trees, and fifteen days before St John the Baptist, 
when they met to fawn the deer 
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was held, 'po fo)ma only, before the earl of Oxford but 
since the aera of the revolution in 1688, the forest laws 
have fallen into total disuse, to the great advantage of the 
subject. 

IL A SECOND species of restricted courts is that of com- 
missioners of sewers This is a temporary tribunal elected by 
virtue of a commission under the great seal, which formeily 
used to be granted o re nata at the pleasure of the crown 
but now at the discretion and nomination of the lord chan- 
cellor, lord tieasurer, 'and chief justices, pursuant to the 
statute 23 Hen VIII c 5 Tlieii juiisdiction is to oveilook 
the repairs of sea banks and sea walls , and the cleansing of 
livers, public streams, ditches, and othei conduits, wheieby 
any waters are cairicd o/f and is confined to such county 
or particular district ns the commission shall expressly name 
The conimissioneis aie a couit of lecoid, and may fine and 
imprison for contempts " , and in the execution of their duty 
may proceed by jury, or upon then own view, and may 
take ortlcr toi the removal of any annoyances, or the safe- 
guard and conservation of the sewers within ihcir commis- 
sion, either according to the laws and customs of Romney- 
marsh or otherwise at their own discietion They may 
also assess such lates, oi scots, upon the owners of lands 
within their distiict, as they shall judge necessaiy and, if 
any person refuses to pay them, the commissioners may levy 
the same by distress of his goods and chattels , or they may, 
by statute 23 Hen VIII c 5 , sell his freehold lands (and 
by the 7 Ann c 10. his copyhold also) iii order to pay such 
[ 74 ] scots or assessments But their conduct is iindci the control 
of the court of king’s bencli, which will prevent or punish 
any illegal or tyrannical proceedings “ And yet in the leign 
of king James I, (8 Nov 1616,) the privy council took 
upon them to older, that no action or complaint should be 

'• North’s Life of Lord Guildford, tabic laws of sewers, composed by 
45 Henry de Bathe, a venerable judge in 

*■ F N B 113 the reign of king Henry the third, 

• 1 Sid, 145 from which laws all commissioners of 

* Romney marsh, in the county of sewers in England may receive l.ght and 
Kent, a tract containing 24,000 acres, direction (4 Inst 276 ) 

is governed by certain antient and equi- “ Cro Jac 336 
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prosecuted against the commissionei s, unless before that 
boaid, and committed several to puson who had brought 
such actions at common law, till they should release the same 
and one of the reasons for discharging sii Edwaid Coke from 
Ins office of lord chief justice was tor countenancing those 
legal proceedings ^ The pretence foi which arbitrary mea- 
suies was no othei than the tyi ant’s plea of the necessity of 
unlimited powers in works of evident utility to the public, 
the supreme reason above all reasons, which is the salva- 
tion of the king’s lands and people ” But now it is clearly 
held, that this (as well as all other inferior jurisdictions) is 
subject to the discretionary coei cion of his majesty’s court of 
king’s bench 

Ill The couit of policies of assuiance, when subsisting, is 
erected m pursuance of the statute 43 Ehz. c. 12 which 
recites the immemorial usage of policies of assurance, “ by 
means whcieof it cometh to pass, upon the loss or perishing 
of any ship, there followeth not the undoing of any man, 
but the loss hghteth rathei easily upon many than heavy 
upon few, and lather upon them that adventure not, than 
“ upon those that do adventure , whei eby all merchants, 

‘‘ especially those of the younger soit, aie allured to venture 
more willingly and more fieely and that heietofore such 
“ assmcis had used to stand so justly and precisely upon then 
“ Cl edits, as few or no controversies had arisen thereupon , 
and if any had grown, the same had from time to time 
“ been ended and ordered by ceitam grave and discreet mer- 
chants appointed by the lord mayor of the city of London , 

“ as men by reason of their expeiience fittest to understand 
“ and speedily decide those causes ” but that of late years 
divers persons had withdrawn themselves from that course 
of arbitration, and had driven the assured to bring separate 
actions at law against each assurer it therefore enables the 
lord chancellor yearly to grant a standing commission to the [ 75 ] 
judge of the admiralty, the recorder of London, two doctors 
of the civil law, two common lawyers, and eight merchants , 
any three of which, one being a civilian or a barrister, aie 

* Moor, 825, 826 See page 55 * 1 Ventr 66 Salk 146 

Milt Parad Lost, iv 393 

G 2 
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thereby and by the statute 13& 14 Car II c. 23 empoweied 
to determine in a summary way all causes concerning polnyes 
of assurance m London, with an appeal (by way of bill) to 
the court of chancery But the jurisdiction being somewhat 
defective, as extending only to London, and to no other 
assurances but those on merchandize and to suits brought 
by the assured only, and not by the insurers no such com- 
mission has ot late years issued but insurancecauses are now 
usually determined by the verdict of a jury of merchants, and 
the opinion ot the judges in case of any legal doubts , whereby 
the decision is more speedy, satisfactory, and final though 
It IS to be wished, that some of the paihamentary powers, 
invested m these commissioners, especially for the examination 
of witnesses, either beyond the seas or speedily going out 
of the kingdom could at present be adopted by the 
courts of Westminster-hall, without rec|uirmg the consent of 
parties (4) 

IV The court of the maiskahea^ nndlhe palace-court at 
Westminster, though two distinct courts, aie frequently 
confounded together The former was originally holden 
before the steward and maishal of the king’s house, and was 

y Styl 166 172 * Stat 13 & 14 Car II c 22 §3 

* 1 Show 306 & 4 

(4) It has been well observed (Park on Insuranceb, vol i p xli ), that 
the most severe blow to tlie court of policies of assurance, was a decision 
m the upper bench (Michaelmas 10 '>8), which determined that a judgment 
for the deCundant in that court was no bar to another action for the same 
cause at common Hw Camey il/oy, 2fcnd 121 The statute of Khz 
speaks of the nnschief of the assured being compelled to bring a separate 
action against each assurer , but ui later tunes the hardship was felt in the 
opposite direction, the assured vexatiously choosing to bring a separate 
action against each This gave rise to what is called the consolidation 
rule, which was first brought into common use by Lord Mansfield By 
this the court will stay the proceedings m all the actions but one, on the 
application of the several insurers, they undertaking to be bound by the 
verdict in that one, to pay their several subscriptions, and the costs This 
rule cannot be made without the consent of the assured ; if he withholds 
It, however, the court will grant imparlances in the several actions till the 
first be tried , but if he consents, it will make the assurers submit to rea- 
sonable terms to facilitate the trial, such as admitting the policy without 
formal proof, producing and giving copies of books, papers, &c. Park on 
Insurance i xliv» TiUd’s Pract i 6i5 
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instituted to administer justice between the king^s domestic 
servants, that they might not be drawn into other courts, 
and theieby the king lose their service^. It was formerly 
held in, though not a part of, the aula regts ' , and, when 
that was subdivided, remained a distinct jurisdiction holding 
plea of all tiespasses committed within the verge of the 
court, where only one of the parties is in the king's domestic 
service, (in which case the inquest shall be taken by a jury of 
the country,) and of all debts, contracts, and covenants, where 
both of the contracting parties belong to the royal household, 
and then the inquest shall be composed of men of the house- 
hold Only‘S By the statute of 1 3 llic II st I c. 3 (m [ 76 ] 
affirmance of the common law) *, the verge of the court in 
this respect extends for twelve miles round the king’s place of 
lesidence ^ And, as this tiibunal was never subject to the 
jurisdiction of the chief justiciary, no wiit ot error lay from it 
(though a court of lecord) to the king’s bench, but only to 
parliament®, till the statutes of 5 Edw. Ill c 2. and l&Edw III 
st 2 c 7 which allowed such writ of error before the king 
in his place But this court being ambulatory, and obliged 
to follow the king m all his progresses, so that by the lemoval 
of the houselrold, actions weie frequently discontinued*', and 
doubts having arisen as to the extent of it’s jurisdiction ’, 
king Charles I in the sixth year of his reign by Ins letters 
patent erected a new court of recoid, called the aniapalahi 
or palace-court, to be held before the steward of the household 
and knight-marshal, and the steward of the court, or h»s 
deputy, with jurisdiction to hold plea of all manner of 
personal actions whatsoever, which shall arise between any 
pal ties within twelve miles of his majesty’s palace at White- 
hall ^ The court is now held once a week, together with 
the antient court of marshalsea, m the borough of Southj- 

^ 1 BuUtr 211 furlongs, three acres, nine feet, nine 

Flet 1 2 c 2 palms, and nine barley-corns, as ap 

^ Artie sup cart 28 Edw I c 3 pears from a fragment of the textus 
Stat 5 E Jw in c 2 10 Edw III cited in Dr Hickes's 

St. 2 c, 2 epistol 114 

'2 Inst 548 « 1 Bulstr 211 10 Rep 69k 

^By the antient Saxon constitution, ** F N B 241 2 Inst 548 

the regia, or pnvilege of the king's ‘ 1 Bulstr 208 

palace, extended from his palace gate ^ 1 Sid 180 Salk 439 

to the distance of three miles, three 
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wark' and a writ of error lies from thence to the court 
of king’s bench But if the cause is of any considerable 
consequence, it is usually lemoved on it’s first commence- 
ment, together with the custody of the defendant, eithei 
into the king’s bench or common pleas, by a writ of habeas 
corpus am causa and the inferior business of the court hath 
of late years been much i educed, by the new courts of con- 
science erected in the cnviions of London, m consideiation 
of which the foui counsel belonging to these courts had sa- 
laries granted them foi their lives by the statute SJ3 Geo. II 
c 27 (5) 

^ j V A FIFTH species of private courts of a limited, though 
extensive, jurisdiction are those of the principality of Wales , 
which, upon Us thorough i eduction, and the settling of its 
polity m the reign of Henry the eighth’, were erected all ovei 
the country principally by the statute 34* & 35 PIcn VIII 
c 26, though mucli had before been done, and the way pie- 
pared by the statute of Wales, 12 Edw I and other statutes 
By the statute of Henry the eighth befoie mentioned, couits- 
Irnron, hundred, and county-courts aie there established as in 
England A session is also to be held twice in eveiy yeai in 
eacli county, by judges'", appointed bj the king, to be called 

’ Sec vol 1 itilrod § J Stat 18 Eliz t 8 

(5) There arc some inacciincies m this account of the palace court 
It 1 !j now hchl by viitue of i charter, granted by Ch II in the sixteenth 
year of his reign, and though the loul steward, the knight maishal, anil 
steward of the inaislialsca, aic all named as judges, yet as the hst, 
or his deputy, is the only person required to be “ learned in the laws,” 
he alone, or his deputj, ordinarily sits to try causes With respect 
to the jurisdiction, two exceptions should have been made, the first of 
place, the city of London being cxclui^cd, the second of persons, for this 
court was not meant to interleie with the luaishalsca, and, therefore, m 
actions of trespass v* et arimsy if cither party, and in all othei personal 
actions, if both be of the household, the court cannot proceed The 
statutes which regulate the removal of causes from mfenor courts, are 
applicable to this, and tlic general effect of them is that up to 5/ the 
jurisdiction cannot be disturbed, and from 5/ to 15/ the party removing 
must enter in a recognizance with two sureties in double the amount, for 
the pajmentof debt and costs m case judgment shall pass against him 
See Tidd’s Pract 406 

In practice, causes are seldom or never removed from this court, which 
now sits m Scotland Yard, mto the common pleas 
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tlie great sessions of the several counties in Wales , in which 
all pleas ol leal and peisonal actions shall be held, with tlic 
same form of process and in as ample a manner as m the court 
of common pleas at Westminster " and writs of error shall 
he from judgments therein (it being a court of record) to the 
court of king’s bench at Westminster But the ordmaiy 
original writs of process of the king’s com ts at Westminstei 
do not run into the principality of Wales though piocess of 
execution does'*, as do also all preiogative writs, as writs of 
cetlicnatt^ quo mintis^ mandamus^ and the like^ (6) And even 
111 causes between subject and subject, to prevent injustice 
through family factions oi prejudices, it is held lawful (in 
causes of freehold at least, and it is usual in all others) to 
bring an action in the English courts, and try the same m the 
next English county adjoining to that part of Wales where 
the cause arises*', and wherem the venue is laid But, on the 
other hand, to prevent trifling and fiivolous suits, it is enacted 
by statute 13 Geo. Ill c 51 that m personal actions, t7ted 
m any English county, where the cause of action arose, and 
the defendant [at the time of service of mesne piocess] resides 
in Wales, if the plamtift shall not recovei a verdict for ten 
})ouiids, he shall be nonsuited and pay the defendant’s costs, 
unless It be certified by the judge that the freehold or tide 
came piincipally m question, or that the cause was proj^er 
to be tiled ni such English county And if any tyansitory [ 78 ] 
action, the cause whereof arose and the defendant is resident 

" See, for farther reguHtion of the ® 2 Roll Rep 141 
practice of these courts, stat 5 EJiz ^ 2 Rulstr 15(1 2 Saund 193 

c 25 8 Eliz c 20 8 Geo I c 25 Raym 200 
§ 0 6 Geo II c 14 13 Gio III Cro Jac 484 

c 51 Vaxigh 413 Hardr 66 

(6) According to the report in Saunders, there was no judgment given 
in the case referred to, but, according to Sir Thomas Raymond’s report, 
the judgment was in fa\ our of the position in the text Indeed, though 
the point was once much disputed, and very high authorities were against 
the law as laid down, it is now established, and every day’s practice 
And though original wnts of process will not run directly into Wales, yet 
the plamtift’ may, where the action is of a transitory nature, have the be- 
nefit of them indirectly, and all wnts of process, such as latitats, &c 
which are issued under the equitable fictions mentioned before in 
Chapter IV , and more fully explained in Chapter XIX will run directly 
into Wales Tidd’s PracL i 120 172 175 

G 4 
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in Wales, shall be brought in any English county, and the 
plaintiff shall not recover a verdict for ten pounds, the plain- 
tiff shall be nonsuited, and shall pay the defendant’s costs, 
deducting thereout the sum lecovered by the veidict, (7) 

VI. The court of the duchy chamber of Lancaster is an- 
other special jurisdiction, held before the chancellor of the 
duchy or his deputy, concerning all matter of equity relating 
to lands holden of the king m right of the duchy of Lancas- 
ter*^ which IS a thing very distinct from the county palatine, 
(which hath also its separate chancery, for sealing of writs, 
and the like*,) and comprises much territory which lies at a 
vast distance from it, as, particularly, a veiy large district 
surrounded by the city of Westminster The proceedings in 
this court are the same as on the equity side in the courts of 
exchequer and chancery * , so that it seems not to be a couit 
of record , and indeed it has been holden that those courts 
have a concurrent juusdiction with the duchy court, and may 
take cognizance of the same causes'* 

VII Another species of private courts, which are of a 
limited local jurisdiction, and have at the same lime an ex- 
clusive cognizance of pleas, in matters both of law and equity % 
are those whicli appertain to the counties palatine of Chester, 
Lancaster, and Durham, and the royal franchise of Ely” 
In all these, as in the pimcipality of Wales, the king’s ordi- 

f Hob 77 2 Lev 21 ''1 Chan Rep 55 Toth 145 

• 1 Ventr 157 Hardr 171 

* 4 Inst. 206 * 4 Inst 21 \ 218 Finch R 452 

^ See vol j introcl § 4 


(7) Though by the provisions of this statute, no judgment is entered for 
the plaintiff on the verdict which he h.is gained, yet it is provided by the 
same act, that the verdict so gamed shall nevertheless bar any action com- 
menced by the plaintiff thereafter for the same cause 

The 6th, 7th, and 8th sections of the same statute provide for the striking 
of special juries where either party in the cause shall desire it 

By the 33 G. j* c 68 , a provision is made for giving effect to the judg- 
ments of the Welsh courts, where neither the defendant’s person nor his 
effects can be found withm their jurisdiction In this case, any court 
of record at Westminster may a&sist the plaintiff by issuing writs of ex- 
ecution 
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naiy writs, issuing under the great seal out of chancery, do 
not run , that is, they are of no force For as originally 
sX\ juta legalia were granted to the lords of these coun- 
ties palatine, they had of course the sole administration of 
justice, by their own judges appointed by themselves and not 
by the cro^^ n It would therefore be incongruous for the 
king to send his wiit to diiect the judge of anothei’s court in 
vhat manner to administer justice between the suitors (8) 
But when the privileges of these counties palatine and fran- 
chises were abridged by statute 27 Henry VIII c. 24, it was 
also enacted, that all writs and process should be made in the t 
king's name, but should be teste* d or witnessed in the name of 
the ownei of the franchise Wherefore all wiits, whereon 
actions are founded, and which have current authority here, 
must be under the seal ot the respective franchises, the two 
former of which are now united to the crown, and the two 
latter under the government of then several bishops And 
the judges of assise, who sit therein, sit by virtue of a special 
commission from the owners of the several franchises, and un- 
der the seal thereof, and not by the usual commission under 
the gieat seal of England Hither also may be referred the 
courts of the cinque ports^ oi five most important havens, 
they formeily were esteemed, in the kingdom , viz Dover, 
Sandwich, Romney, Hastings, and Hythe, to which Win- 
chelsea .and Rye have been since added, which have also 
similai franchises in may respects’' with the counties palatine, 

* 1 Sid IGG 

(8) The same qualification of the text is necessary here, as in the case 
of Wales, all writs, which by fiction, or the practice of the court, com- 
mence the actions in those courts from which they issue, as latitats, will 
run into the county palatine, but then they must be addressed not directly 
to the sheriff i^who is the officer of the palatine, not of the king), but to 
the bishop, chamberlain, or chancellor, as. the case may be, directing him 
to isbue his mandate to the sheriff for the purposes of the writ When 
the writ IS misconceived, the courts seem to have established this distinc- 
tion , if it be directed immediately to the sheriff, though this is a breach 
of the privileges of the palatinate, the superior court will compel obedience, 
unless the palatine interfere and claim his pnvilege , but if it be directed 
to the proper officer, the chamberlain of Chester for example, and com- 
mands him to do that himself, which he has only authonty to ibrect 
another to do, there the wnt is wholly irregular, and all the proceedings 
under it may be quashed at the prayer of the party Jackson v Hunter, 

G T R 7 1 BracebriSge v Johnson, 1 Brod Sc Bing 1 2, 
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and particularly an exclusive jurisdiction (before the mayoi 
and jurats of the ports), in which exclusive jurisdiction the 
king’s ordinary writ does not run A writ of eiTor lies 
from the mayor and jurats of each port to the lord warden 
of the cinque ports^ in his court of Shepway , and from the 
court of Shepway to the king’s bench^ So likewise a writ of 
error lies from all the othei j urisdictions to the same supreme 
court ot judicature*, as an ensign of supeiiority reserved to 
the crown at the oiiginal creation of the franchises And all 
prerogative writs (as those of habeas corpus^ prohibition, 
ceHiorarty and mandamus) may issue for the same reason 
to all these exempt jurisdictions®, because the privilege, 
that the king’s writ runs not, must be intended between 
party and party, foi there can be no such privilege against 
the king'’ 

VIII The stannary courts m Devonshire and Cornwall, 
for the administration of justice among the tinners thciein, 
are also couits of recoid, but ot the same private and exclu- 
sive nature They are held before the lord warden and his 
substitutes, in virtue of a privilege granted to the workers iii 
[ 80 ] the tin mines there, to sue and be sued only m their own 
courts, that they may not be drawn from then business, 
which is highly profitable to the public, by attending then 
law-suits in other couits^^ The privileges of the tinners are 
confirmed by a chartei, 33 Edw I , and fully expounded by 
a piivate statute"', 50 Edw III, which has since been ex- 
plained by a public act, 16 Cai I c 15 What relates to 
our present purpose is only this that all tinners and la- 
bourers in and about the stannaiies shall, duimg the tunc of 
their workmg therein bona fidt^ be privileged fiom suits m 
other courts, and be only impleaded m the stannary court 
in all matters excepting pleas of land, hfe, and member 
No writ of eiroi lies from hence to any court in West- 
minster-hull , as w^as agreed by all the judges® m 4 Jac I 
But an appeal lies fiom the steward of the court to the undei- 

y Jenk 71 Diversytc ties courts^ t Cro Jac 543 
bank leroy 1 Sid 356 *= 4 Inst 232 

* Bro Abr t error 74 101 Da- “ See this at length iii 4 Inst 232 

vw 62 4 Inst 38 214 218 « 4 Inst 231 

• 1 Sid 92 
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warden , and from him to the lord-warden , and thence to 
the privy council of the prince of Wales, as duke of Cornwall*, 
when he hath had livery or investiture of the same ® And 
from thence the appeal lies to the king himself, m the last 
resort'* 

IX Tiif several courts within the city of London and 
other cities, boioughs, and corporations throughout the king- 
dom, held by prescription, charter, oi act of parliament, aie 
also of the same private and limited species It would exceed 
the design and compass ot our present inquiries, if I weie 
to entei into a particular detail of these, and to examine the 
nature and extent of their several jurisdictions It may in 
general be sufficient to say, that they arose originally from 
the favour of the crown to those particular districts, wherein 
we find them erected, upon the same pi inciple that hundred- 
courts, and the like, were established , for the convenience 
of the inhabitants, that they may prosecute their suits and 
leceive justice at home that, foi the most pait, the courts at [ 81 ] 
Westminster-hall have a concurrent jurisdiction with these, 

01 else a superintendency over them^ and are bound by the 
statute 19 Geo III c 70 to give assistance to such of them 
as are courts of record, by issuing writs of execution, where 
the pel son oi effects of the defendant are not within the 
infenoi jurisdiction , and that the proceedings in these special 
courts ought to be according to the course of the common 
law, unless otherwise ordered by parliament, for though the 
king may erect new courts, yet he cannot altei the established 
coLiise of law 

But there is one species of courts, constituted by act of 
parliament, in the city of London, and other trading and 
populous districts, which in their proceedings so vary from 
the course of the common law, that they may deserve a more 

* 4 Inst 230 from thence to justices appointed by the 

* 3 Bulstr 183 king’s commission, who used to sit iti 

Doderidge Hist of Cornw 94 the church of St Martin fe grand 

* 'The chief of those m London are (F N B 23 ) And from the judgment 

the sheriffs' courts^ holden before their of those justices a wnt of error lies 

steward or judge , from which a writ of immediately to the house of lords 
error lies to the court of hustings^ before ^ Salk 144 263 

the mayor, recorder, and sheriffs, and 
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particular consideration I mean the courts of requests or 
courts of conscience, for the recovery of small debts The 
first of these was established in London so early as the reign 
of Henry the eighth, by an act of their common council , 
which however was certainly insufficient for that purpose and 
illegal, till confirmed by statute 3 Jac I c 15, which has 
since been explained and amended by statute 14* Geo II. 
c 10 The constitution is this two aldermen, and four com- 
moners, sit twice a week to hear all causes of debt not ex- 
ceeding the value of forty shillings, which they examine in a 
summary way, by the oath of the parties or other witnesses, 
and make such order therein as is consonant to equity and 
good conscience The time and expense of obtaining this 
summary redress are very inconsideiable, which make it a great 
benefit to trade , and thereupon divers trading towns and 
other distncts have obtained acts of parliament, for estab- 
lishing in them courts of conscience upon nearly the same 
plan as that in the city of London (9) 

[ 82 ] Thf anxious desire that has been shown to obtain these 
several acts, proves clearly that the nation in general is truly 
sensible of the great inconvenience arising fiom the disuse of 


(9) These acts have been in part repealed, and very beneficially amended 
by the 39 & 40 G 3 c civ , Public, Local, and Personal Acts By it two 
aldermen, and not less than twenty inhabitant householders (including the 
common councilmen of the ward), are ippointed for a month in rotation 
from the several wards , they are to sit from time to tunc , if only three 
meet on the day appointed for a sitting, their jurisdiction is limited to 
debts of forty shillings, if as many as seven, it is extended to those of 
five pounds In their judgment also they may direct the sum recovered 
to be paid at once, or by such instalments as they shall deem just and rea- 
sonable Their proceedings are to be registered, and cannot be removed 
into any other court The power of imprisonment is regulated, and can 
never exceed one day for each shilling of the debt It suffices also to 
bring a case within this statute, that the defendant “ resides, or keeps a 
house, warehouse, shop, shed, stall, or stand, or seeks a liveLhood, or 
trades, or deals in London or the liberties thereof,” whereas under the pre- 
ceding acts both plaintiff and defendant were obliged to be resident within 
the city The words in this latter act are very extensive, but they have 
been construed to mean the settled and actual place of abode or trading, 
not of mere occasional occupation or plying The cases are collected by 
MrTidd, vol II p 968 7th edit 
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the antient county and hundred courts, wherein causes of 
this small value were always formerly decided, with very little 
trouble and expense to the parties. But it is to be leaied, 
that the general remedy, which of late hath been princi- 
pally applied to this inconvenience (the erecting these new 
jurisdictions), may itself be attended in time with very ill con- 
sequences as the method of proceeding therein is entirely in 
derogation of the common law , as their large discretionary 
powers create a petty tyranny in a set of standing commission- 
ers , and as the disuse of the trial by jury may tend to estrange 
the minds of the people from that valuable prerogative 
of Englishmen, which has already been more than suffici- 
ently excluded in many instances How much rather is it 
to be wished, that the proceedings in the county and hundred 
courts could again be revived, without burdening the fiee- 
holders with too frequent and tedious attendances, and at 
the same time removing the delays that have insensibly crept [ 83 ] 
into their proceedings, and the power that either party has 
of transferring at pleasure the suit to the courts at West- 
minster > And we may with satisfaction observe, that this 
experiment has been actually tried, and has succeeded m the 
populous county of Middlesex, which might serve as an 
example for others For by statute 23 Geo II c 33 it is 
enacted, 1. That a special county-court should be held, at 
least once a month, m every hundred of the county of Mid- 
dlesex, by the county-clerk 2 That twelve freeholders of that 
bundled, qualified to serve on juries, and struck by the sheriff, 
shall be summoned to appear at such court by rotation , so as 
none shall be summoned oftener than once a year 3 That 
in all causes not exceeding the value of forty shillmgs, the 
county cleik and twelve suitors shall proceed m a summary 
way, examining the parties and witnesses on oath, without 
the formal process antiently used and shall make such order 
theiein as they shall judge agreeable to conscience 4- That 
no plaints shall be removed out of this court, by any process 
whatsoevei , but the determination herein shall be final 5 That 
if any action be brought in any of the superior courts 
against a person resident in Middlesex, for a debt or contract, 
upon the trial whereof the jury shall find less than 40^. 
damages, the plaintiff shall recover no costs, but shall pay 
the defendant double costs , unless upon some special circuin- 
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stances, to be certified by the judge who tried it 6 Lastly, 
a table of very moderate fees is prescribed and set down in 
the act, which are not to be exceeded upon any account 
whatsoever This is a plan entirely agreeable to the constitu- 
tion and gemus of the nation calculated to prevent a multi- 
tude of vexatious actions m the superior courts, and at the 
same time to give honest creditors an opportunity of recover- 
ing small sums , which now they are frequently deterred from 
by the expense of a suit at law a plan which, one would 
think, wants only to be generally known, in older to it's uni- 
versal leception (10) 

X. There is yet another species of private courts, which 


(lO) Upon reference to the statute it shouhl seem that there need not be 
twelve suitors present, for in the first section the suitors and the county 
clerk m county court assembled, or ihe 7najor part of them so assembled^ 
are empowered to proceeil, by the second it is enacted that the court 
shall be held every Thursday in the hundred of Ossulston, on the first 
Tuesday of every month in one ol two other hundreds, and on the last 
Tuesday m every month in a fourth hundred , so that there arc to be six 
courts in the whole in the month, besides the common liw monthly coiiit, 
which IS to be held as before By the seventh section, a list of twelve 
suitors for the month in cacli of these three divisions is to be made out, 
and they are to be summoned, no suitor is to have a voice in the court, 
except when so summoned , and none to be put upon the list more than 
once in the year The probable meaning of this last provision is, that no one 
phuU be compelled to attend more than once in the year, and if so, there 
will not ordinarily be more than three suitors at each of the weekly courts 
in Ossulston hundred But independently ot this, as the suitors can never 
exceed twelve, and the major part of them are allowed to proceed, it is 
clear that less than twelve form a competent court , and still further, as 
the eighth section provides, that if any suitor after summons neglects to 
attend, and there shall not be a sufficient number of suitors to proceed 
in the bDsincss of the court, such suitor shall be amerced , it should seem 
that mere absence is not to bo punished unless the business of the court is 
thereby impeded, but if twelve were neccssaiy, the absence of any one 
must of course, and in every case stop the proceeding of the court In 
practice I believe that three siutors are considered sufficient to form a 
court, and thus it is not easy to see how these county courts essentially 
difierfroin, or are preferable to the courts of requests, the author seems 
to have imagined for the momeut that the twelve freeholders formed a 
jury, and that the causes were deaded by trial by jury but the suitors 
in a county court are the judges, their numbers need not amount to twelve, 
and they cannot be challenged by the parties 
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I must not pass over in silence vtz, the chancellois* courts 
m the two universities of England Which two learned 
bodies enjoy the sole jurisdiction, m exclusion of the king’s 
courts, over all civil actions and suits whatsoever, when a [ 84? ] 
scholar or privileged person is one of the parties , excepting 
in such cases where the right of freehold is concerned And 
these by the university charter they are at liberty to try and 
determine, either accoiding to the common law ot the land, 
or according to their own local customs, at their discretion ; 
which has generally led them to carry on their process in a 
course much conformed to the civil law, for reasons suffi- 
ciently explained in a former volume * 

These piivileges weie granted, that the students might 
not be distracted from their studies by legal process from dis- 
tant courts, and other forensic avocations. And privileges of 
this kind are of very high antiquity, being generally enjoyed 
by all foreign universities as well as our own, in consequence 
(I appiehend) of a constitution of the cmperoi Frederick, 

AD 1158"'. But as to England m paiticular, the oldest 
charter that I have seen, containing this grant to the univei- 
sity of Oxford, was 28 Hen. Ill A D 124?4 And the same 
privileges were confirmed and enlarged by almost every suc- 
ceeding prince, down to king Henry the eighth, m the 
fouiteenth year of whose reign the laigest and most extensive 
charter of all was granted One similar to which was aftei- 
wards granted to Cambridge in the third year of queen Eliza- 
beth But yet, notwithstanding these charters, the privileges 
granted therein, of proceeding m a course different from the 
law of the land, were of so high a nature, that they weie 
lield to be invalid, foi though the king might erect new 
courts, yet he could not alter the course of law by his letters 
patent Therefore m the reign of queen Elizabeth an act of 
parliament was obtained ", confirming all the charters of the 
two universities, and those of 14? Hen VIII. and 3 Ehz by 
name Which blessed act^ as sir Edward Coke entitles it®, 
established this high privilege without any doubt or opposi- 
tion P or, as sir Matthew Hale ^ very fully expresses the sense 

* Vol 1 introd § 1 P Jenk Cent 2 pi 88 Cent 3 

Cod 4 tit 13 pi 33 Hardr 504 Godbolt 201, 

“ 13 Elu c 29 Hist C L S3 

° 4 Inst 227 
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of the common law and the operation of the act of parlia- 
ment, “ although king Henry the eighth, 14 AM suiy 
granted to the university a liberal charter, to proceed ac- 
cording to the use of the university, viz by a course much 
conformed to the civil law , yet that charter had not been 
“ sufficient to have \%arranted such proceedings without the 
‘‘ help of an act of parliament And therefore m 13 Eliz, 
‘‘ an act passed, whereby that charter was in effect enacted , 
‘‘ and it IS thereby that at this day they have a kind of civil 
law procedure, even in matters that are of themselves of 
common law cognizance, where either of the parties is 
privileged ” (11) 

This privilege, so far as it relates to civil causes, is exer- 
cised at Oxford in the chancellor’s court , the judge of which 
is the vice-chancellor, his deputy, or assessor From his sen- 
tence an appeal lies to delegates appointed by the congrega- 
tion , Irom thence to other delegates of the house ot convo- 
cation , and it they all three concur in the same sentence it 
is final at least by the statutes of the umvei sity according 
to the rule of the civil law But, it there be any discord- 
ance or vanation in any of the three sentences, an appeal lies 
111 the last resoit to judges delegates appointed by the crown 
under the great seal in chancery 

I HAVE now gone through the several species of private 
or special courts, of the greatest note in the kingdom, insti- 
tuted for the local redress of private wrongs , and must, iii 

" Tit 21 § 19 » Cod 7 70 1 


* 

(ll) Thougli the charterb m terms do not make residence a necessary 
qualification, yet the courts, looking to the reason of the privilege, have 
often determined that the person in behalf of whom the privilege is prayed 
to be allowed, shall be actually a resident-member of the university See 
post 298 and p 335, and in the affidavit of the matriculation, which by 
the present practice accompanies the chancellor’s claim and certificate, the 
party’s residence should be stated, unless he be a servant of the university 
necessarily resident there The privileges of the two universities differ 
inaten&lly , that of Oxford extends to all personal causes arising in any 
part of England, but that of Cambridge is limited to the town and its 
suburbs See 2 Wilson’s R 406 Cas Temp Hardw 240i 12 East’s R 12^ 
15 East’s R. 634 
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the close of all, make one general observation from sir 
Edward Coke ^ that these particular jurisdictions, derogating 
from the general jurisdiction of the courts of common law, 
are ever strictly restrained, and cannot be extended farther 
than the express letter of their privileges will most explicitly 
warrant. 

* 2 Inst 548 


VOL, uu 



PRIVATE 


Book III« 


ie 


CHAPTER THE SEVENTH. 

OF THE COGNIZANCE of PRIVATE 
WRONGS. 


WE are now to proceed to the cognizance of private 
wrongs, that is, to consider in v^hlch of the vast 
variety of courts, mentioned m the three preceding cliapters, 
every possible injury that can be offered to a man's person or 
property is certain of meeting with redress 

The authority of the several courts ot private and special 
jurisdiction, oi of what wrongs such courts have cognizance, 
was necessarily remarked as those icspective tiibiinals were 
enumerated, and therefore need not be here again lepeated, 
which will confine oui present inquiiy to the cognizance of 
civil injuries in the several courts of public or general juiis- 
diction And the order, in which I shall pursue this in- 
quiry, IV ill be by shewing, 1 What actions may be bioug ht, 
or what injuiies remedied, in the ecclesiastical courts 
What m the mihtary 3 Wliat in the maiitime. And, 
4. What in the courts of common law 

And, with regard to the three first of tliese paiticulars, I 
must beg leave not so much to consider what hath at any time 
been claimed oi pretended to belong to their jurisdiction, by 
the officers and judges of those respective courts, but what 
the common law allows and permits to be so For these 
eccentrical tribunals (which are principally guided by the 
rules of the imperial and canon laws), as they subsist and are 
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admitted in England, not by any right of their own % but upon 
bare sufferance and toleration from the municipal laws, must 
have recourse to the laws of that country wherein they are 
thus adopted, to be informed how far their jurisdiction ex- 
tends, or what causes are permitted, and what forbidden, to 
be discussed or drawn in question before them* It matters 
not therefore what the pandects of Justinian, or the decretals 
of Gregory, have ordained They are here of no more 
intrinsic authority than the laws of Solon and Lycurgus* 
curious perhaps for their antiquity, respectable for their equity, 
and frequently of admirable use in illustrating a point of his- 
tory Nor IS It at all material in what light other nations 
may consider this matter of jurisdiction Every nation must 
and will abide by its own municipal laws, which various 
accidents conspire to render different in almost every country 
in Europe We permit some kinds of suits to be of ecclesi- 
astical cognizance, which other nations have referred entirely 
to the temporal courts, as concerning wills and succes- 
sions to intestates' chattels and perhaps we may, in our 
turn, piohibit them from interfering in some controversies, 
which on the continent may be looked upon as meiely 
spiritual In short, the common law of England is the one 
uniform rule to deteimme the jurisdiction of our courts* 
and, if any tribunals whatsoevei attempt to exceed the 
limits so prescribed them, the king’s courts of common law 
may and do prohibit them , and in some cases punish their 
judges ^ 

Having premised this general caution, I proceed now to 
consider, 

1 The wrongs or injuries cognizable by the ecclesiastical 
courts I mean such as are offered to private persons or 
individuals, which are cognizable by the ecclesiastical court, 
not for reformation of the offender himself or party injuring^ 

(pio salute antmacy as is the case with immoralities in general, 
when unconnected with private injuries,) but foi the sake of 
the party tripired, to make him a satisfaction and redress for 
the damage which he has sustained And these I shall [ 88 ] 

■ See Vol. I iDtrod § 1 Hid. H«e C.JL c 2. 
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reduce under three general heads , of causes pecunimy^ causes 
mat7 imonial^ and causes testamentary 


1 Pecuniary causes, cognizable m the ecclesiastical 
courts, are such as arise either from the withholding eccle- 
siastical dues, or the doing or neglecting some act relating to 
the chuich, whereby some damage accrues to tlie plaintid, 
towards obtaining a satisfaction for which lie is permitted to 
institute a suit in the spiritual court 


The principal of these is tlie subtraction or withholding of 
ftthes from tlic parson or vicai, whether the former be a 
clergyman or a lay impiopriatoi ^ But herein a distinction 
must be taken ' for the ecclesiastical couits have no jurisdiction 
to try the right of tithes unless between spiritual persons (1 ) 
but HI oidinaiy cases, between spiiitual men and lay men, 
aic only to compel the payment of them, when the light is 
not disputed " By the statute oi rathei wiit^^of eu cinmpecte 
agatis It IS declaied that the couit chiistiau shall not be pro- 
hil)ited fiom holding plea, si icclm petal vu^sus ocJiianos 
oblaUoms ct dicimas (hbita^ el consuetas so that il any 
dispute aiises whethc,i such tithes be due and accustomed^ this 
cannot be detei mined in the € cclc^jiaslical couit, but befoic 
the king’s couits of the common law, as such question 
affects the temporal inheritance, and the detei mination must 
bind the real piopeit^ But wheie the right does not come 
into (piestion, but only the Jacty whether oi no the tithes 
allowed to be due are really subtracted or withdrawn, this is 
a transient peisoaal injury, foi which the remedy may pro- 

' Stat 12 Hen VIII c 7 ' Slo Barrington, 158 4th Ed 

“ a Uoll Abr 309,310 Dro Abi 3 Pryii llct 3)6 
t jurtsdiUiou 85 k 1 3 Edw I st 4 or rather 9 

2 Inst 364 489, 490 Ldw II 


(1) And even then the jurisdiction is subject to two qualifications, 1st 
that the tithes, the right to which is m dispute, do not amount to the 
fourth part of the \aliie of the living, this limitation being imposed by 
the statute of circumspcctt agaiu^ ISE 1 , and 2d , that the dispute does 
not affect the right of patronage , for if the spiritual persons claim under 
different patrons, and in different rights, a writ of prohibition, called an 
xndwavUf will go by the common law, and the patron may sue it out as 
well as his. clerk 2 Inst 364 F N B 45 See post p« 91 
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perly be had in the spiritual court , viz the recovery of the 
tithes, or then equivalent By statute 2&3EdwVLcl3 
It IS enacted, that if any person shall carry off his predial 
tithes, {viz of corn, liay, or the like,) before the tenth part 
IS duly set forth, or agreement is made with the proprietor, or [ 89 ] 
shall willingly withdraw his tithes of the same, oi shall stop 
or hindei the proprietoi of the tithes or his deputy fiom 
viewing or carrying them away, such offender shall pay 
the \alue of the tithes, with costs, to be iccovered before 
the ecclesiastical ludge, according to the king’s ecclesiastical 
laws By a formei clause of tlie same statute, the ti chle 
of the tithes, so subtracted oi withheld, may be sued foi m 
the tcmpoial couits, which is equivalent to the value 

to be sueil foi in the ecclesiastical For one may sue for and 
lecover in the ecclesiastical courts the tithes themselves, or a 
recompence tor them, by the antient law , to which the suit 
foi the doi(hh value is siipei added by the statute But as no 
suit lay in the temporal courts for the subtraction of tithes 
themscUes, therefore the statute gave a tiehle foifcituie, if 
sued foi theie, in older to make the course of justice uniform, 
by giving the same lepaiation m one court as in the othei ^ 
Ilowevei, it now seldom happens that tithes are sued for at all 
m the spiiitual coiut, for if the defendant pleads iny custom, 
vio(hi% composition, or other matter whereby the right of 
tithing IS called in question, this takes it out of the jurisdic- 
tion of the ecclesiastical judge foi the law wdl not suffer 
the existence of such a right to be decided by the sentence of 
any single, much less an ecclesiastical, judge, without the 
\erdict of a jury But a moie suminaiy method than either 
of recovering small tithes under the value of 40^ is given by 
statute 7&8W III c 6 by complaint to two justices of 
the peace and, by another statute of the same year, c 34 
the same remedy is extended to all tithes withheld by quakeis 
under the value of ten pounds (2) 

“ 2 Inst 250 


(2) The complaint must bt made within two years after the tithes have 
become due , the magistrates arc to give a compensation for them, and 
costs not exceeding ten shillings, and both maybe recovered with the charges 
by distress and sale of the party’s goods, an appeal lies from the decision 
of the two justices to the next quarter sessions, whose judgment is final 

u 5 But 
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Another pecuniary injury, cognizable in the spiritual 
courts, IS the non-payment of other ecclesiastical dues to the 
clergy, as pensions, mortuaries, compositions, offerings, and 
whatsoever falls under the denomination of surplice-fees, for 
marriages or other ministerial offices of the church all 
^hich injuries are redressed by a decree for their actual paj- 
[ 90 ] ment Besides which, all offerings, oblations, and obventions, 
not exceeding the value of 40s may be recovered in a sum- 
mary way before two justices of the peace ‘ But care must 
be taken that these are real and not imaginary dues for, if 
they be contrary to the common law, a prohibition will issue 
out of the temporal courts to stop all suits concerning them 
As where a fee was demanded by the minister of the pai ish 
for the baptism of a child, which was administered in another 
place this, however authorised by the canon, is contraiy 
to common right foi of common right, no fee is due to the 
minister even for performing such branches of Ins duty, and 
it can only be supported by a special custom ‘ , but no custom 
Can support the demand of a fee without performing them 
at all. 

For fees also, settled and acknowledged to be due to the 
officers of the ecclesiastical courts, a suit will lie therein 
but not if the ^tght of the fees is at all disputable, for then it 
must be decided b} the common law It is also said, that if 

‘ Stat 7«e 8 W III c 6 ' Ibid 334 Lord Bay m 450 1558 

^ Salk 3S2, 1 itzg 55 

1 Ventr 165 

But the original jurisdiction of the tvio magistrates is» put an end to in 
IvutnCf if the party complained against shall insist before them upon any 
prescnption, composition, or modus, agreement or title, and deliver the 
same to them in writing subscribed by him, and shall then give to the 
party complaining secunty to the satisfaction of the magistrates to pay 
all such costs and damages, as upon a trnl at law shall be given against 
him in case such prescnption, &c shall not be allowed 

These are provisions of the 7 & 8 W 5 c 6 , the principle of both these 
statutes has been adopted and extended by the 53 G 3 c 127 , and 54 G 3 
c 68 , the first applying to England, and the latter to Ireland By the 
fourth section of each act, the jurisdiction of the two justices is extended 
to tithes, oblations, and compositions of the value of ten pounds, and by 
the sixth, in respect of tithes and church-rates due from quakers to fifty 
pounds In either case one justice is made competent to receive the 
original complaint, and to summon the defaulter before two. 
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a curate be licensed, and his salary appointed by the bishop, 
and he be not paid, the curate has a remedy in the ecclesi- 
astical court " but, if he be not licensed, or hath no such 
salary appointed, or hath made a special agreement with the 
rectoi, he must sue for a satisfaction at common law ® , either 
by proving such special agreement, or else by leaving it to a 
jury to give damages upon a quantum meruit^ that is, in conse- 
sideration of what he reasonably deserved m proportion to 
the service performed (3) 

Under this head of pecuniary injuries may also be reduced 
the several matters of spoliation, dilapidation^., and neglect of 
repairing the chui ch and things thereunto belonging, for which 
a satisfaction may be sued foi in the ecclesiastical court, 

Spoi iation is an injury done by one cleik or incumbent 
to another, in taking the fruits of Ins benefice without any 
right thereunto, but under a pretended title It is remedied [ 91 ] 
by a decree to account for the profits so taken This injury, 
when the jm paUonatus oi right of advowson doth not come 
in debate, is cognizable in the spiritual court as if a patron 
first presents A to a benefice, who is instituted and inducted 
thereto, and then, upon pretence of a vacancy, the same 
patron presents B to the same living, and he also obtains in- 
stitution and induction Now, it the fact of the vacancy be 
disputed, then that clerk who is kept out ot the profits of the 

“ 1 Burn eccl law 438 ® 1 Freem VO 


(3) By the 57 G j c 99 , the question of salary to the curate of a non- 
resident clergyman is put entirely into the power of the bishop, subject to 
the regulations of the act He determines the amount according to a 
certain scale flamed upon the value and population of the benefice, this 
amount is specified m the curate’s licence, and if there is any difference 
respecting it, upon complaint made to the bishop, he may summarily 
determine it, and punish the non-payment by sequestration By the 
sixty-first section, any agreement made between the curate and rector, in 
derogation of the provisions of the act, or by which the curate is to 
take less than the appointed salary, is made void to all intents and 
purposes , and the payment of any arrears accrued in consequence of such 
agreement, may be enforced with treble costs by the bishop, if the appli- 
cation of the curate be made within twelve months after his quitting the 
curacy 
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living, whichever it be, may sue the other m the spiritual 
court for spoliation, or taking the profits of his benefice 
And it shall there be tried, whether the living were, or were 
not vacant upon which the validity of the second clerk’s 
pretensions must depend ^ But if the right of patronage 
comes at all into dispute, as if one patron presented A, and 
another pat on presented B, theie the ecclesiastical court hath 
no cognizance, provided the tithes sued for amount to a 
fourth part of the value of the living, but may be pibhibited at 
the instance of the patron by the king’s writ of imhcavit ^ (4) 
So also if a clerk, without any colour of title, ejects another 
from his parsonage, this injury must be redressed m the tem- 
poral courts for it depends upon no question deteiminable 
by the spiritual law, (as plurality of benefices or no plurality, 
vacancy or no vacancy,) but is merely a civil injury 

For dilapidations^ which are a kind of ecclesiastical waste, 
either voluntary, by pulling down, or permissive, by suffer- 
ing the chancel, pai sonagc-house, and other buildings theie- 
unto belonging, to decay; an action also lies, either in the 
spiritual court by the canon law, or in the courts of common 
law% and it may be brought by the successor against the 
predecessor, if living, or, if dead, then against his executois 
It IS also said to be good cause of deprivation, it the bishop, 
parson, vicar, or other ecclesiastical person, dilapidates the 
buildings, or cuts down timber growing on the patrimony of 
[ 92 ] the church, unless for necessary repairs ** and that a wnt of 
prohibition will also lie against him m the courts of common 
law* By statute ISElu c 10 if any spiritual person makes 
over or alienates his goods with intent to defeat his successors 

® F N B 36 *1 Carth 224 S Lev 268 2 T R 

^ Circumqiecte agatu, 13 Edw I 630 
St 4 Jrtu: Clert 9 Edw. II c 2 M Roll Rep 86 11 Rep 98 Godb 
F N B 45 259 

• 3 Bulstr 158 1 Roll Rep 335 


(4) See ante, p 88 n i Both upon principle, and the authorities there 
cited. It seems to me questionable whether the indicavit did not he at 
common law, whenever the right of patronage came into dispute, whether 
the tithes sued for amounted to a fourth part of the value of the living, 
GX flOt 
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of their remedy foi dilapidations, the successor shall have 
such remedy against the alienee, in the ecclesiastical court, as 
if he were the executor of his predecessor And by statute 
1 4* Eliz c 1 1 all money recovered foi dilapidation shall 
within two years be employed upon the buildings, m respect 
whereof it was recovered, on penalty of forfeiting double the 
value to the crown. 

As to the neglect of reparations ot the diurcli, chuich- 
yard, and the like, the spiritual court has undoubted cogni- 
zance thereof" , and a suit may be brought therein tor non- 
payment of a late made by the church-waidens for that 
purpose (5) And these are the principal pecuniary injuries, 
which aie cognizable, oi foi wliicli suits may be instituted, 
m ecclesiastical courts 

2 Matrimoniai causes, or injuiics respecting the rights 
of marriage, arc another, and a much more undisturbed 
branch of the ecclesiastical jurisdiction Though, it we con- 
sidei marriages in the light of mere civil contracts, they do 
not seem to be properly of spiritual cognizance ^ But the 
Romanists having very early converted this contract into a 
holy saci<imental oidinancc, the chuich of course took it un- 
der hei protection, upon the division ot the two jurisdictions 
And, m the hands ot such able politicians, it soon became an 
engine of gieat impoitance to the papal scheme of an um- 
veisal monarchy over Christendom The nuinbeiless cano- 
nical impediments that were invented, and occasionally dis- 
pensed with, by the holy see, not only enriched the coffers of 

® CiTcttmspccle agalis 5 Rep 66 * Warb alliance 17S 

(5) By the statutes just noticed of the 53& 54G 3 a summary method 
IS given for the recovery of church and chapel rates m England and Irc- 
Idttd, not exceeding ten pounds in amount, upon complaint by the wardens 
to one justice, which complaint is to be heard before two, and their 
judgment may be appealed against at the next quarter sessions, whose 
decision is final If, howevei, the validity of the rate is under discussion 
m the ecclesiastical couit, the justice has no power to summon the de- 
faulter or proceed at all, and it on the hearing of the complaint, the party 
shall dispute the validity of the rate, or his own liability, the two justices 
must forbear to give anj judgment See/Z v Chapclwardint oj Mtinrow^ 
5 M & S .248 
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the church, but gave it a vast ascendant over princes of all 
denominations, whose marriages were sanctified or repro- 
bated, their issue legitimated or bastardized, and the succession 
to their thrones established or rendered precarious, according 
[ 93 ] to the humour or interest of the reigning pontiff besides a 
thousand nice and difficult scruples, with which the clergy 
of those ages puzzled the understandings and loaded the con- 
sciences of the inferior orders of the laity , and which could 
only be unravelled and removed by these their spiritual guides 
Yet, abstracted from this universal influence, which affords 
so good a reason for their conduct, one might otherwise be 
led to wonder, that the same autlionty, which enjoined the 
strictest celibacy to the priesthood, should think them the 
proper judges in causes between man and wife These causes 
indeed, partly from the nature of tlie injuues complained of, 
and pnitly horn the clerical method of treating tliem^ soon 
became too gross for the modesty of <i lay ti ibunal And 
causes matrimonial are now so peculiarly ecclesiastical, that 
the temporal courts will neVei interlero in controversies of this 
kind, unless m some particular cases As if the spiritual court 
do proceed to call a marriage in question after the death of 
either of the parties, this the courts of common law will 
proliibit, bee uise it tends to bastard i/e and disinherit the 
issue , who cannot so well defend the marriage, as the parties 
themselves, when both of them living, might have done” 


Of matrimonial causes, one of the first and piincipal is, 
1 Cfiitsa jactitationis matiimomi , when one of the parties 
boasts oi gives out that he oi ^he is married to the other, 
wheieby a common repuUtion of then matrimony may ensue 
On this ground the paity injured may libel the othei in the 
spiritual court, and, unless the defendant undertakes and 
makes out a proof of tlie actual marriage, he or she is enjoined 
perpetual silence upon that head , which is the only remedy 
the ecclesiastical couits can give for this injury (6) 2 Another 

* Some of the impurest books, that written by the popish clergy on the 
ure extant in any language, are those subjects of matrimony and divorce 

“ 2 Inst 614 


(6) It IS not enough for the maintenance of this suit, that one party 
falsely ** boasts or gives out that he or she is marneil to the other,” the 
boasting must be malicious as well as false In the case of Lord Hawke 

V Corrty 
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species of matrimonial causes was, when a party contracted 
to another brought a suit in the ecclesiastical court to compel 
a celebration of the marriage m pursuance of such con- 
tiact, but this branch of causes is now cut off entirely by 
the act foi preventing clandestine marriages, 26 Geo, II c 33, 
which enacts, that for the future no suit shall be had in any [ 94? ] 
ecclesiastical court, to compel a celebration of marriage lu 
facie ecclestae^ for or because of any contract of matrimony 
whatsoever (7) 3 The suit for lestiivtion of conjugal rights 

IS also another species of matrimonial causes which is brought 
whenever either the husband or wife is guilty of the injury 
of subtraction, oi lives separate from the othei without any 
sufficient reason, m which case the ecclesiastical juiisdiction 
will compel them to come together again, it either party 
be weak enough to dcsiie it, contrary to the inclination ot 
the other 4- Divot ccs also, of which, and their several 
distinctions, we treated at large in a former volume are 
causes thoioughly matrimonial, and cognizable by the eccle- 
siastical judge. If it becomes improper, through some super- 
venient cause aiising ex post factOy that the parties should live 
together any longer, as through intolerable ciuelty, adultery, 
a peipetual disease, and the like this unfitness or inabi- 
lity for the marriage state may be looked upon as an injury 
to the suffering paity, and for this the ecclesiastical law 
administers the remedy of separation, or a divorce a mensa et 
ilioio But if the cause existed previous to the marriage, 
and was such a one as lendered the marriage unlawful 
ah initiOy as consanguinity, corporal imbecility, or the like, 
in this case the law looks upon the marriage to have 
been always null and void, being contracted in fraudem legtSj 
and decrees not only a separation from bed and board, 

Book I ch 15 

V Corriy the learned judge, in stating the defences, which may be made to 
such a suit, says, “ a third defence of more rare occurrence is that though 
** no marnage has passed, yet the pretension was fully authonsed by the 
“ complainant, and therefore though the representation is false, yet it la 
“ not malicious, and cannot be complained of as such by the party who has 
** denounced it ’* In that case, such a defence having been fully made out, 
the court dismissed the suit 2 Haggard’s Rep 280 

(7) This act IS repealed, but the 4G 4 c 76 contains the same pro* 
vision 
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but a vinado matnmomt itself 5 The last species of matri- 
monial causes is a consequence drawn from one of the species 
of divorce, that a mensa et thoto , which is the suit for alimony ^ 
a term which signifies maintenance, which suit the wife, 
m case of separation, may have against her husband, if 
he neglects refuses to make her an allowance suitable 
to their station in life This is an injury to the wife, and 
the court Christian will redress it by assigning her a compe- 
tent maintenance, and compelling the husband by ecclesiasti- 
cal censuies to pay it But no alimony will be assigned in 
oase of a divorce for adultery on her part, foi as that 
19)2 fln^ounts to a forfeiture of hei dower after his death, it is also 
a sufficient reason why she should not be partaker of his es- 
tate when living 

3. Testamentary causes are the only remaining spe- 
cies belonging to the ecclesiastical jurisdiction, which, as 
tliey aie certainly of a mere temporal natuie*, may seem 
Sit first view a little oddly ranked among matteis of a 
spiritual cogiu/ancc And indeed (as was in some degree 
observed m a lormei volume^) they were originally cogni- 
sable m the king's courts of common law, viz the county 
courts', and afterwaids transferred to the jurisdiction of 
the church, by the favour of the crown, as a natural conse- 
quence of granting to the bishops the administration of 
intestates’ cftects 

This spiritual jurisdiction of testamentary causes is a pe- 
culiar constitution of this island , foi m almost all other (even 
in popish) countries all matters testamentary are under the 
jurisdiction of the civil magistrate And that this pnvilege 
IS enjoyed by the clergy in England, not as a matter of eccle- 
siastical light, but by the special fa\our and indulgence of 
the municipal law, and as it should seem by some public act 
of tlie great council, is freely acknowledged by Lindewode, 
the ablest canonist of the fifteenth century. Testamentary 
causes, he obsoi ves, belong to the ecclesiastical courts supo 
consensu it gw tt suonini jiioccnm in talibns ab antiqiio coH" 


' Warburt alliance 17T 
^ i3ook II ch 32 


^ Hickes Eptsiolai p 8 58 
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“ cessOy item super consuetudzne tn ed parte de scientid Itegum 
Anghce dtuttus conservatd ^ ” The same was, about a century 
before, very openly professed in a canon of archbishop Stratford, 

VIZ that the administration of intestates’ goods was ah 
‘‘ ohm'' granted to the ordinary, consensu regto et magnaturti 
regni Anglice ” The constitutions of cardinal Othobon 
also testify, that this provision ohm a praelatis cum appro- 
hatione regis et baronum dicitur emanasse And arch- 
bishop Parker in queen Elizabeth’s time, affirms in ex- 
press words, that originally in matters testamentary “ non 
zdla?n hahehant episcopi authoritatem, pzaetet earn quam a 
7 ege acceptam 7 efez ebant Jus test ament a pzobandi non kabe- [ 96 ] 

“ bant administratioms potestatem czizqzie delegare non po- 
ter ant ” 

Ar what period of time the ecclesiastical jurisdiction of 
testaments and intestacies began m England, is not ascer- 
tained by any antient writer and Lindewode * very fairly con- 
fesses, “ czijus regzs temporibus hoc ordinatum sity non reperzo'^ 

We find it indeed fiequently asserted in our common law 
books, that it is but of late years that the church hath had the 
probate of wills ^ But this must only be understood to mean 
that it hath not airways had this prerogative for certainly it is 
of very high antiquity Lindewode, we have seen, declares 
that it was “ ab antiquo," Stratford, in the reign of king 
Edward HI, mentions it as ab ohm cndinatum," and car- 
dinal Othobon, in the 52 Hen III , speaks of it as an antient 
tiadition Bi acton holds it foi clear law in the same reign of 
Henry III , that matters testamentary belonged to the spiri- 
tual couit® And, yet earlier, the disposition of intestates* 
goods per vtsum ecclestae" was one of the articles confirmed 
to the prelates by king John’s magna carta ^ Matthew Pans 
also informs us, that king Richaid I ordained in Normandy 
quod dzstrzbutio rerum quae zn testamento rehnquuntur auto* 
rztate ecclesiae Ji^t" And even this ordinance of king 
Richard was only an introduction of the same law into his 

'Provincial / S / 13 Jbl 176 ^ Fitz Abr tit testament, 2 ) 1 4 2Roll 

Ibid I 3 t 28 fol 263 Abr 217 9 Rep, 37 Vaugh 207 

^ tit 23 ^ I 5 de eacejitwmbus c 10 

See 9 Rep 38 h cajj 27 edit Oxon 

•fol 263 
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ducal dominions, which before prevailed in this kingdom; 
for in the reign of his father Henry II Glanvil is express, 
that St guts aliquid dixet it contra testamentum^ placttum lUud 
in curia christianitatis audiri debet et terminart * And the 
Scots book called legiam mqjeslatem agrees verbatim with 
Glanvil m point ^ 

It appears that the foreign clergy were pretty early ambi- 
tious of this branch of power, but their attempts to assume 
[ 97 ] It on the continent were effectually curbed by the edict of 
the emperoi Justin \ which restrained the insinuation or pro- 
bate of testaments (as formerly) to the office of the magister 
census for which the emperor subjoins this reason , ahsur- 
dum etenim clettcts est^ immo etiam oppt obi losum^ si peritos 
“ se velint ostendeie disctptationum esse foiensium ” But after- 
wards by the canon law'” it was allowed that the bishop 
might compel by ecclesiastical censures the performance of a 
bequest to pious uses And therefore, as that w^as considered 
as a cause quae secundum canones et episcopates leges ad regimen 
animaium peitimiit^ it fell within the jurisdiction of the spi- 
ritual courts by the express words of the charter of king Wil- 
liam I , which separated those courts fiom the temporal And 
aflerwaids, when king Henry I by his coronation-charter 
directed that the goods of an intestate should be divided foi 
the gootl of his soul ", this made all intestacies immediately 
spiritual causes, ns much as a legacy to pious uses had been 
before This therefore, we may probably conjecture, was 
the aera refeiied to by Stratford and Othobon, when the king, 
by the advice of the prelates, and with the consent of his 
barons, invested the church with this privilege And accord- 
ingly in king Stephen’s charter it is provided, that the goods 
of an intestate ecclesiastic shall be distributed pro salute ant'- 
mac ejus^i ecclestae consilio ® , which latter words are equivalent 
to pet visum ecclestae in the great charter of king John before 
mentioned And the Danes and Swedes (who received the 

'^7 c 8 dare disposucntf uxor swa, sive liberx, 

^12 c 38 atU jKtrentes et legitimi homines 

^Cod 13 41 earn pro anima ejus dividant, sicut exs 

** Decretal 3 26 17 Gilb Rep Tnelius visum fuerit {Text Ttoffens c 34 
204,205 p 51 ) 

^ S\ quu baronum seu homtnum me- o Lord Lyttlet. Hen II vol 1 536 
orum-^^cuHUtm suam non dederit vet Hearne od Gul Neubr 711 
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ludiments of chiistianity and ecclesiastical discipline from 
England about the beginning of the twelfth century) have 
thence also adopted the spiiitual cognizance of intestacies, 
testaments, and legacies p. 

This jurisdiction, we have seen, is principally exercised 
With us in the consistory courts of every diocesan bishop, and [ 98 3 
in the prerogative court of the metropolitan, originally, and 
m the arches couit and court of delegates by way of appeal. 

It is divisible into three branches , the probate of wills, the 
gi anting of administrations, and the suing for legacies. The 
two former of which, when no opposition is made, are granted 
merely ea: officio et debito jiistitiae-i and are then the object of 
what IS called the xoluntai'y^ and not the jurisdic- 

tion But when a caveat is entered against proving the will 
oi granting adniiiiistiation, and a suit thereupon follows to 
deteimmc either the validity of the testament, or who hath 
a right to administer, this claim and obstiuction by the 
adverse party arc an injury to the party entitled, and as such 
are remedied by the sentence of the spiritual court, either by 
establishing the will or granting the administration. Sub- 
traction, the withholding or detaining of legacies, is also 
still more apparently injurious, by depriving the legatees of 
that right, with which the laws of the land and the will of 
the deceased have invested them and therefoie, as a conse- 
quential part of testamentary jurisdiction, the spiiitual court 
administers redress herein, by compelling the executor to pay 
them But in this last case the courts of equity exercise a 
concurient jurisdiction with the ecclesiastical courts, as inci- 
dent to some other species of relief prayed by the complamant; 
as to compel the executor to account for the testator’s effects, 
or assent to the legacy, or the like For, as it is beneath the 
dignity of the king’s courts to be merely ancillary to other 
inferior jurisdictions, the cause, when once brought there, 
receives there also its full determination, (8) 

P SUernhook, dejure Sueon i 3 c 8 


(s) No action at law can be maintained against an executor for a legacy 
where there is no further proof of his assent to the legacy, than what the 
law can infer from an acknowledgment by him of assets sufficient to pay 
It. Convenience is much in favour of this rule, because, if the person who 
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These are the principal injuries for which the party 
grieved either must, or may, seek his remedy in the spiritual 
courts But before I entiiely dismiss this head, it may not 
be improper to add a short word concerning the method of 
jrroceedtng in these tribunals, * with regard to the redress of 
injuries 

It must (in the first place) be acknowledged, to the honour 
of the spnitual courts, that though they continue to this day 
99 ] to decide many questions which are properly of temporal 
cognizance, yet justice is in general so ably and impartially 
administered in those tribunals, (especially of the superior 
kind,) and the boundaries of then power are now so well 
known and established, that no material inconvenience at 
present arises from this jurisdiction still continuing in the an- 
tient channel And, should an alteration be attempted, great 
confusion would probably arise, m overturning long-estab- 
hshed forms, and new-modelling a course of proceedings that 
has now prevailed for seven centuries 

The establishment of the civil law process m all the eccle- 
siastical courts was indeed a masterpiece of papal discern- 
ment, as It made a coalition impracticable between them and 
the national tribunals, without manifest inconvenience and ha- 


wns legally entitled could recover at lawy he would do so absolutely y and 
for hib own use , and though the legacy might have been intended for the 
benefit of another, a court of law would have no means of compelling the 
legatee so to apply it, as in the case of a legacy to the wife, which would 
become the husband’s absolutely, and the court of law could not oblige 
him, as a court of equity now will, to make provision for his wife out of 
It Decks V Strutt y 5 T R 690 But where the executor admits assets, 
and expressly promises to pay in the case of a pecuniary legacy, or where 
the legacy being specific, he assents to it, such promise and assent vest 
the property m the legatee, and he may maintain an action against the 
executor Atkins v Hilly Cowp 284 Lord Saye <5* Sele v Guy, 3 E R 
120 

It IS omitted to be observed in the text that causes of defamation are 
within the jurisdiction of the ecclesiastical court , suits of this kind are 
entertained for the use of words, which not importing or producing any 
temporal danger or loss, are not actionable in the courts of common law , 
and the use of them is punished by penance with or without costs, at the 
discretion of the court 
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zard And this consideration had undoubtedly its weight in 
causmg this measure to be adopted, though many other causes 
concurred. The time when the pandects of Justinian were 
discovered afresh, and rescued from the dust of antiquity, the 
eagerness with which they were studied by the popish eccle- 
siastics, and the consequent dissensions between the clergy 
and the laity of England, have formerly ^ been spoken to at 
large I shall only now remark upon those collections, that 
their being written in the Latin tongue, and referring so much 
to the will of the prince and his delegated officers of justice, 
sufficiently recommended them to the court of Rome, ex- 
clusive of their intrinsic merit To keep the laity in the 
darkest ignorance, and to monopolize the little science, which 
then existed, entirely among the monkish clergy, were deep- 
looted principles of papal policy And, as the bishops of 
Rome affected m all points to mimic the imperial grandeur, 
as the spiritual prerogatives weie moulded on the pattern of 
the temporal, so the canon law process was formed on the 
model of the civil law , the prelates embracing with the ut- 
most ardom a method of judicial proceedings, which was car- 
ried on in a language unknown to the bulk of the people, which 
banished the intervention of a jury (that bulwaik of Gothic 
liberty), which placed an arbitrary power of decision in the [ 100 ] 
breast of a single man. 

The proceedings m the ecclesiastical courts are therefore 
legulated according to the practice of the civil and canon 
laws, or rather according to a mixture of both, corrected 
and new-modelled by their own particular usages, and the 
interposition of the courts of common law For, if the pro- 
ceedings m the spiritual court be ever so regularly consonant 
to the rules of the Roman law, jet if they be manifestly re- 
pugnant to the fundamental maxims of the municipal laws, 
to which upon principles of sound policy the ecclesiastical 
process ought m every state to conform^ (as if they require 
two witnesses to prove a fact, where one will suffice at common 
law) , m such cases a prohibition will be awaided against 

^ Vol I mtrod §1 

VOL III 
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' Warb. alliance 179 
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them \ But, under these restnctiorfs, their ordinary couise 
of proceeding is, first, by citatimi^ to call the party injuring 
before them Then, by Uhel^ hbellus, a little book, or by 
articles drawn out in a formal allegaito?iy to set forth the 
complainant's ground of complaint To this succeeds the 
defendant\ ansnver upon oath, when, if he denies or extenuates 
the cliarge, they proceed Xjo'pioofs by witnesses examined, and 
their depositiciis taken down in writing, by an officer of the 
court. If the defendant has any circumstances to offer in his 
defence, he must also propound them m what is called his 
defamve allegatimi^ to which he is entitled in his turn to 
the plaintiff * s an^er \\\ion ovL\k\^ and may bom tlience pio- 
ceed to proofs as well as his antagonist The canonical cloc- 
tiine of putgation^ whereby the parties were obliged to an- 
swer upon oath to any matter, howevei ciiminal, that might 
be objected against them, (though long ago over-iuled m the 
court of chanceiy, the genius of the English law having broken 
through the bondage imposed on it by its clerical chancellors, 
and asserted tjie doctrines of judicial as well as civil libeity,) 
continued to Uie middle of the last century to be upheld by 
the spintual courts, when the legislature was obliged to in- 
101 J terpose, to teach them a lessOn oi similar moderation By 
the statute of 13 Car II c 12 it is enacted, that it shall not 
be lawful for any bishop or ecclesiastical judge, to tender oi 
administer to any person whatsoever, the oath usually called 
the oath ca officio^ oi any other oath whereby he may be com- 
pelled to confess, accuse, or purge himsell of any criminal 
matter oi thing, whereby he m.iy be liable to any ccnsuie oi 
punishment When all the pleadings and p^'oofs are con- 
cluded, they aie refeued to the consideration, not of a jury, 
but of ti single judge , who fakes injoimation by hearing advo- 
cates on both sides, and thereupon forms Ins inteilocutoiy 
dcotc oi dtfnitive sentence at his own discretion fiom \\hich 
theie generally lies an appeal^ in the several stages mentioned 
in a former chaptei ‘ , though it tiie same be not appealed 
from m fifteen days, it is final, by the statute 25 Hen VIII 
C.19 


' 2 Roll Abr 300 502 


'Cliap 5 
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But the point in which these jurisdictions are the most 
defective, is that of enforcing their sentences when pro- 
nounced , for which they have no other process but that of 
evcommimication ^ which is described “ to be twofold , the less, 
and the greater excommunication The less is an ecclesias- 
tical censure, excluding the party from the participation of 
the sacraments the gi eater proceeds farther, and excludes 
him not only from these, but also from the company of all 
Christians But, if the judge of any spiritual court excom- 
municates a man for a cause of which he hath not the legal 
cognizance, the party may have an action against him at 
common law, and he is also liable to be indicted at the suit 
of the king^ 

Hfavy as the penalty of excommunication is, considered 
in a serious liglit, theieare, notwithstanding, many obstinate 
or profligate men, who would despise the hnttum fidmen of 
mere ecclesiastical censures, especially when pronounced by 
a petty sunogate in the country, for railing or contumelious 
words, for non-payment of fees or costs, or for other trivial 
causes The common law therefore compassionately steps m 
to the aid of the ecclesiastical jurisdiction, and kindly lends a f 102 ] 
supporting hand to an otherwise tottering authority Imit- 
ating herein the policy of our British ancestors, among 
whom, according to Coesar’", whoever where interdicted by the 
Diuids fiom their sacrifices, in mimero impimum ac scelera- 
foinm hahentm omnes decedunt, aditum eorum serrno^ 
nemque defugiunt, ne quid ex coiitagione incommodi acctpiant 
“ neqiie its petentibiis jus redditur^ neque horns vllus communica'- 
‘‘ ha And so with us by the common law an excommuni- 
cated person is disabled to do any act, that is required to be 
done by one that is frohus et legahs homo He cannot serve 
upon juries, cannot be a witness in any court, and, which is 
the woist of all, cannot bring an action, cither real or person- 
al, to recover lands or money due to him ^ Nor is this the 
whole for if, within forty days after the sentence has been 
published in the church, the offender does not submit and 
abide bj the sentence of the spiritual court, the bishop may 

* De BeUo Gall ? 6 c 1 3 
y Lut § 201 
I 2 


« Co Lut 13S 
2 Inst 623 
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certify such contempt to the king m chancery Upon which 
there issues out a writ to the sheriff of the county^ called, 
from the bishop's ceitificate, a stgnificavtt , oi, from its 
effects, a writ dc excommunicato capiendo and the sheriff sliall 
thereupon take the offender, and imprison him in the county 
gaol, till he IS I’econciLed to the church, and such reconcili- 
ation certified by the bishop; upon which another writ, de 
excommimicato deliherando^ issues out of chancery to deliver 
and release him* (9) This process seems founded on the 
charter of separation (so often referred to) of William the 
Conqueior, St aliquis pa supetbiam claim ad justiciam epiS'^ 
copalem venue iioluerit^ vocetur seniel^ secundo, et teitio 
quod SI nec sic ad emendation em venei excommunicetm ^ efy 
St opus fuenty ad hoc vindicanduni fortitudo eijustitiategis sive 
** vicecomitis adhibeaiw ” And m case of subtraction of tithes, 
a more summary and expeditious assistance is given by the 
statutes of 27 Hen VIII c 20 and 32 Hen VIIL c 7 which 
enact, that upon complaint of any contempt or misbehaviour 
towards the ecclesiastical ^udge by tlie defendant in any suit 
[ 103 ] for tithes, any privy counsellor, or any tvvo justices of the 
peace, (or, in case of disobedience to a definitive sentence, 
any two justices of the peace,) may commit the paity to 
prison without bail or mainpitze, till he enters into a recog- 
mzance with sufficient sureties to gne due obedience to the 
process and sentence of the court These timely aids, which 
the common and statute laws have lent to the ecclesias- 
tical jurisdiction, may serve to refute that groundless notion 

F N B 62 

(9) By the same two statutes which have already been mentioned, the 
53 G 3 c 127 for England, and 54 G 3 c 68 for Ireland, excommunication 
and the wnt de excommunicato capiendo are prohibited as a mode of enforcing 
obedience to ecclesiastical process or decrees Instead of the sentence of 
excommunication in these cases, the court is now to pronounce the party 
contumaciouSf ami a writ dt contumace capiendo is to issue from chancery 
upon the signification of the ecclesiastical judge, which is to liave the same 
force as the former wnt 

Excommunication, however, may still be pronounced by the court as a 
spiritual censure for an oBence of ecclesiastical cognuance, but then it 
involves no civil penalty or incapacity whatever, save an imprisonment for 
such term, not exceeding six months, as the court shall direct , and in 
execution of that sentence, the wnt de excommunicato capiendo issues in 
the ‘»aine manner as before 
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which some are too apt to entertain, that the courts of 
Westmmster-hall are at open variance with those at doc- 
tors’ commons It is true that they are sometimes obliged 
to use a parental authonty, in correcting the excesses of these 
inferior courts, and keeping them within their legal bounds , 
but, on the other hand, they afford them a paiental assistance 
in repressing the insolence of contumacious delinquents, and 
rescuing their jurisdiction from that contempt, which, for 
want of sufficient compulsive powers, would otherwise be sure 
to attend it 

II I AM next to consider the injuries cognisable in the 
cmirt military oi court of chivalnj The jurisdiction of which 
IS declared by statute ISRic II c. 2 to be this that it 
“hath cognizance of coiitiacts touching deeds of arms oi 
“ of war, out of the realm, and also ot things which touch 
“ war within the realm, which cannot be determined or dis- 
“ cussed by the common law, together with other usages 
“ and customs to the same matters appertaining ’’ So that 
wherever the common law can give redress, this court hath 
no jurisdiction which has thrown it entirely out of use as to 
the matter of contracts, all such being usually cognizable m 
the courts of Westminster-hall, if not diiectly, at least by 
hction ot law as it a contract be made at Gibraltar, the 
plaintiff may suppose it made at Noithampton, for the 
locality, or place of making it, is of no consequence with 
legal d to the validity ot the contract 

The words, “ other usages and customs,” support the 
claim of this court, 1 To give relief to such of the nobi- 
lity and gentry as think themselves aggrieved in matters of 
honour, and 2 To keep up the distinction of degrees and 
quality Whence it follows, that the civil jurisdiction of [ 104 ] 
this court of chivalry is principally in two points, the 
redressing injuries of honour, and correcting encroachments 
in matters of coat-ai mour, precedency, and other distinctions 
of families. 

As a court of honour, it is to give satisfaction to all such 
as are aggrieved in that point , a point of a nature so nice 
and delicate, that it’s wrongs and injuries escape the notice of 

I ^ 



KH 


PRIVATE 


Book III 


the common law, and yet are fit to be redressed somewhere 
Such, for instance, as calling a man coward, or giving him 
the lie, for which, as they are productive of no immediate 
damage to his person or property, no action will lie in the 
courts at Westminster- and yet they are such injuries as 
will prompt every man of spirit to demand some honourable 
amends, which by the antient law of the land were appointetl 
to be giv^n tn the court of chivalry But modern Resolu- 
tions have determined, that how much soever such a juris- 
diction may be expedient, yet no action for words will at 
present lie therein ^ And it hath always been most clearly 
holden*", that a^ this court cannot meddle with any thing 
determinable by the common law, it theiefore can give no 
pecuniary satisfaction or damages, inasmuch as the quantity 
and determination thereof is ever of common law cogni- 
zance, And therefore tins court of cliivalry can at most 
only order reparation m point of honour , as, to compel the 
defendant mendactum sibi impone^Cy or to take the lie that 
he has given upon himself, or to make such other submis- 
sion as the laws of honour may require Neither can this 
court, as to the point of reparation in honour, hold plea of 
any such word or thing, wherein the party is relievable by 
the; courts of common law As, if a man gives another a 
blow, oi calls him thief or murderer, for in both these 
cases the common law has pointed out his proper remedy by 
action 

[ 105 ] As to the other point of its civil jurisdiction, the redress- 
ing of encroachments and usurpations in maltcrs of heraldry 
and coat-armour it is the business of this court, according 
to sir Matthew Hale, to adjust the right of armorial ensigns, 
bearings, crests, supporters, pennons, &c ; and also rights of 
place or precedence, where the king^s patent or act of pai- 
liament (which cannot be over-ruletl by this court) Iiave not 
already determined it 

The proceedings in this court are by petition, in a sum- 

« yearbook, S7 Hen VI 21 Selden ‘ Hal Hist C L 37 

of Duels, c 10 Hal Hist C L S7 ‘^1 Roll Abr 128 

*‘SalJt5/>3 7Motl 125. 2 Hawk 
PC c4 
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many way , and the trial not by a jury of twelve men, but 
by witnesses, or by combat ® But as it cannot imprison, 
not being a court of record, and as by the resolutions of 
the superior courts it is now confined to so narrow and 
lestrained a juiisdiction, it has fallen into contempt and dis- 
use The marshalling of coat-armour, which was formerly 
the pride and study ot all the best families in the kingdom, 
is now greatly disregarded, and has fallen into the hands 
of certain officers and attendants upon this court, called 
heralds, who consider it only as a matter of lucre, and not 
of justice whereby such falsity and confusion have crept 
into their lecords, (which ought to be the standing evi- 
dence of families, descents, and coat-armour,) that, though 
formerly some credit has been paid to their testimony, now 
even their common seal will not be received as evidence 
in any court of justice in the kingdom ^ But their original 
visitation books, compiled when progresses were solemnly 
and regularly made into every part of the kingdom, to 
inquire into the state of families, and to register such mar- 
riages and descents as were verified to them upon oath, are 
allowed to be good evidence of pedigiees® (lO) And it is 
much to be wished that this practice of visitation at certain 
periods were revived, for the failure ot inquisitions pos( 

^ Co lAtt 261 8 Comb 63 

2 Roll Abr 686 2 Jon 224 


(lO) The visitation books contain the pedigrees and arms of the nobility 
and gentry of the kingdom frort the twenty-first year of Henry VlII to 
the latter end of the seventeenth century^ dimng which period the two 
provincial kings of anns, Clarencictix and Norroy, soon after their in- 
vestiture in office, usually received a commission under the great seal, 
authorising them to visit tlie several counties within their respective 
provinces, to “ peruse and take knowleilge, survey and view of all manner 
of arms, cognizances, crests, and other like devices, with the notes of the 
descents, pedigrees, and marriages of all the nobility and gentry therein 
throughout contained, and also to reprove, control, and make infamous by 
proclamation, all such as unlawfully and without just authority usurp or 
take any name or title of honour or dignity as esquire or gentleman, &c ” 
The first of these commissions was issued in the twenty-first year of Hen- 
ry V III , and the last in the second year of James II From these visitations 
entnes were afterwards made into the books kept at the college of Heralds 
First Report of the House of Commons on Public Records Appendix, 
c 8 p 82 
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' mortem^ by the abolitioxi of military tenures, combined witli 

the negligence of the heralds in omitting their usual pro- 
gresses, has rendered the proof of a modern descent, for 
[ 106 ] the recovery of an estate or succession to a title of honour, 
more difficult than that of an antient This will be indeed 
remedied for the future, with respect to claims of peerage, 
by a late standing order'* of the house of lords, diiecting 
the herald i to take exact accounts, and preserve regular 
entries of all peers and peeresses of England, and then re- 
spective descendants , and that an exact pedigree of each peei 
and his family shall, on the day of his first admission, bo 
delivered to the house by garter, the principal kmg-at-aims 
But the general inconvenience, affecting more pruate suc- 
cessions, still continues without a lemedy 

III. Injuries cognizable by the courts maritime, or admi- 
ralty courts, are the next object of our inquiries These 
courts liave jurisihction and power to try and determine all 
maritime causes, or such injuries, which, though they are 
in their nature of common law cognizance, yet being com- 
mitted on the high seas, out of the reach of our ordinary 
courts of justice, aie theretore to be remedied in a peculiai 
court of their own All admiralty causes must be theiefore 
causes arising wholly upon the sea, and not within the pie- 
cincts of any county* For the statute ISRicII c5 
directs that the admiral and his deputy shall not meddle with 
any thing, but only things done upon the sea , and the statute 
15JlicII c3 declares that the court of the admnal hath 
no niannei of cognizance of any contiact, or of any othei 
thing, done within the body of any county, eithei by land oi 
by water, nor of any wreck of the sea for that must be 
cast on land before it becomes a wrecks But it is othei - 
wise of things Jiotsam, jetsam^ and liga?i , for ovei them the 
admiral hath jurisdiclion, as they are ui and upon the sea 
If part of any contract, or other cause of action, doth 
arise upon the sea, and part upon the land, the common law 
excludes the admiralty court from it*s jurisdiction, for, part 
belonging prcqierly to one cognizance and part to another, 


>' n May, 1767 

*Co Litt 260 Hob 79 


i See book I cli 8 p 292 
5 Rep 106 
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the common or general law takes place of the particulai ' 
Therefore, though pure maritime acquisitions, which are [ 
earned and become due on the high seas, as seamen’s 
wages, are one proper object of the admiralty jurisdiction, 
even though the contract foi them be made upon land , 
yet, in general, it theie be a contract made in England and 
to be executed upon the seas, as a chartei party or covenant 
that a ship shall sail to Jamaica, ox shall be m such d latitude 
by such a day , or a contiact made upon the sea to be per- 
formed m England, as a bond made on shipboard to pay 
money in London or the like , these kinds of mixed contracts 
belong not to the admiralty jurisdiction, but to the courts of 
common law And indeed it hath been larther holden, that 
the admiralty court cannot hold plea of any contract under 
seal ^ (11) 

> Co Litt 261 " Hob 12 Hal Hat C L 35 

1 Vcntr 146 ° Hob 212 

(1 1) The case referred to in the text is that of Pabutr v Pope^ Hobart's 
Rep p 70 and p 212 , but it docs not seem to warrant the position The 
libel in the atlmiralty court there stated an agreement made supernltuvi mare, 
that Pope should carry certain sugars, and that the agreement was altei 
put in writing in the port of Gado on the coast of Barbary, a bleach was 
then assigned The court resolved, “ that a prohibition lay, because the 
“ original contract, though it were made at sea, } et was changed when it 
“ was put HI writing scaled, whuh hcing at land, changed the jurisdiction, 

“ butil It had been a writing only without seal, a mere remembrance oi 
** the agreement, it had made no change ” By this is to be understood 
that the sealed contract destroyed the original parol contract, which a 
mere writing would not have done, and as that new contract was made 
on land, though out of the king's dominions, still it was not withm the 
admiralty jurisdiction It cannot, therefore, be inferred from this case, 
that the admiralty court cannot hold plea of any contract under seal The 
same point, however, is undoubtedly laid down in Opp v Addison and 
oikerff 12 Mod 38 S C Salk 31 Bay \ 5'car/<?, 2 Strange, 968 (which, 
however, was decided only on the authonty of the preceding case), and 
Howe V Happier, 4 Burr, 1950 Perhaps, however, upon an examination 
of the authorities it would appear that there is nothing to warrant the 
position that the admiralty court lias not jurisdiction, where the specialty 
contract is made on the sea, and to be performed on the sea, or when it 
relates to a subject-matter, over which the court has junsdiction The 
4 Inst p 135 , which has been cited to support this, does not go so 
far, and the case of Menetone v Gibbons, sT R 267 , virtually over- 
ruled the cases on which Lord Mansfield relied in Howe v Happier, because 
there it was determined that the admiralty court had jurisdiction respect- 
ing 
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And also, ns the courts of common law have obtained a 
concurrent jurisdiction with the court of chivalry with regard 
to foreign contracts, by supposing them made m England , 
so It IS no uncommon thing foi a plaintilF to feign that a 
contract, really made at sea, was made at the royal exchange, 
or other inland place, in order to draw the cognizance of the 
suit iiom the courts of admiialty to those of Westminster- 
hallP Th s the civilians exclaim against loudly, as inequi- 
table and absurd, and sir Thomas Ridley'^ hath very giavely 
proved it to be impossible foi the ship in which such cause 
of action arises to be really at the royal exchange in Coinhill 
But our lawyers justify this fiction, by alleging (as befoie) 
that the locality of such contracts is not at all essential to the 
meiits of them, and that learned civilian himself seems to 
have forgotten how much’ such fictions aic adopted and 
encouraged m the common law that a son killed in battle is 
supposed to live for ever foi the benefit of his paients*", ami 
that, by the fiction postliminium and the lex Cornelia^ cap- 
tives, when freed tiom bondage, were held to have ncvei 
been prisoners", and such ns died m captivity were supposed 
to have died in them own country ‘ 

[ 108 ] WiiEiiK the admirafs court hath not oiiginal jinisdictioa 

P 4 Inst 134 * 7/49 15 12 §6 

View of the Civil Law, b 3 p 1 § 3 ' i/ 49 15 18 

' Inst 1 Itl 25 

mg an hypothecation dondf tliough executed on land and undei se.il, 
became it had jurisdiction over the subject matter of the hjpothccation 
of ships, and it was expressly negatived that the circumstance ot the in- 
strument being under seal could dcpnvc them of then jurisdiction Now 
the cases alluded to were suits for mariners’ wages, and it was admitted 
that the admiralty had jurisdiction over the subject-matter, but it was 
said that the special agreement and the seal took it away 

It will be observed that the reasoning in this note on the case of Palmer 
V Pope^ proceeds farther than the text, and assumes, that, in the case ot 
contracts, it is not necessary to bnng the matter witliiii the precincts of a 
county in order to oust the admiralty of jurisdiction In that case it is 
expressly laid down that the jurisdiction is limited to the seas onlj, that 
the libel must allege the matter to have arisen super altum viarCy and 
that if It arise upon any continent, port, or haven in the world out of the 
kmg*8 dominions, the statutes take away the jurisdiction This must be 
quaiiiieil, it is conceived, by the principle laid down in Menetone v Gibbons 
fSee Hale, H C L c 2 
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of the cause, though there should aiise m it a question that 
IS proper for the cognizance of that court, yet that doth not 
alter nor take away the exclusive jurisdiction of the common 
law “ And so, vice vasa^ if it hath jurisdiction of the ori- 
ginal, it hath also jurisdiction of all consequential questions, 
though piopeily determinable at common law ^ Where- 
fore, among other reasons, a suit for beaconage, of a beacon 
standing on a rock in the sea, may be brought in the 
court of admiralty, the admiral having an original jurisdic- 
tion over beacons " In case of prizes, also, m time of war, 
between our own nation and another, or between two othei 
nations, which are taken at sea, and bi ought into our ports, 
the courts ot admiralty have an undisturbed and exclusive 
juiisdiction to deteimmc the same accoidmg to the law ot 
nations* (12) 

« Comb 462 1 Si(3 158 

13 Uep 53 2 Lev 25 Hnrdr 183 * 2 Show 232 Comb 444 


(12) The author takes no notice of what is very material, that there 
nre in fact two courts , — the admiralty court, or, more properly, the instance 
court, of which he has hitherto been speaking, and which the statutes of 
Richard were made to re'^train, but which has no jurisdiction in matters 
of pnze , and the prize court Both courts, have, indeed, the same judge , 
but in the former he i.its by virtue ot a commission under the gieat seal, 
which enumerates the objects of his jurisdiction but specifies nothing re- 
lative to prize , while in the Utter, he sits by virtue of a commission which 
issues in every war under the great seal to the Lord High Admiral, 
requiring the court of admiralty, and the lieutenant and judge of the same 
court to proceed upon all and all manner of captures, seisures, prizes, 
** and reprisals of all ships and goods that arc or shall be taken, and to 
“ liear and determine according to the course of the admiralty and the 
“ law of nations ” and upon this a wairant issues to the judge The 
manners of proceeding, and the systems of litigation and jurisprudence, 
are different in the two couits The jurisdiction of this last court is ex- 
clusive, for It has been determined solemnly, that though for taking a ship 
on the high seas an action will he at common law, yet when it is taken 
04 prize, though wrongfully taken, and there were no colour for the taking, 
no action can be maintained Nor is the jurisdiction confined to captures 
at sea, captures in port, or on land, where the surrender has been to a 
naval lorce, or a mixed force of the army and navy, arc equally and ex- 
clusively triable by the prize court The reasonableness and convenience 
of these determinations are beautifully enforced in the judgments of Mr 
J Buller in Le Caut v Eden, and of Lord Mansfield in lAndo v Rodney 
and anothei , Douglas’s Rep 594 620 Though the pnze court proceeds 

under 
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The proceedings of the courts of admiralty bear much 
resemblance to those of the civil law, but are not entirely 
founded thereon and they likewise adopt and make use 
of other laws, as occasion requires, such as the Rhodian 
laws and the laws of Oleroii ^ For the law of England, 
as has frequently been observed, doth not acknowledge 
or pay any deference to the civil law considered as such, 
but merely permits its use m such cases where it judges 
ifs determinations equitable, and therefore blends it, in the 
present instance, with othei marine laws the whole being 
corrected, altered, and amended by acts of parliament and 
common usage, so that out of this composition a body ol 
jurisprudence is exti acted, which owes ifs authority only 
to iPs reception here by consent of the ciown and people 
The first piocess in these courts is frequently by arrest of 
the detendanC:> person * , and they also take recognizances 
oi stipulations of certain fidejussors in the nature of bad 
109 ] default may imprison both them and then 

principal They may also fine and imprison for a contempt 
in the face of the court‘d And all this is supported by im- 
memorial usage, grounded on the necessity of supporting a 
jurisdiction so extensive , though opposite to the usual doc- 
trines of the common law these being no couits of rccoid, 
because in general then piocess is much conformed to that of 
the Civil law ® 

IV. I AM next to consider such injuries as aic cognizable 
by the couits of the common law And herein I shall for the 

y Hale, Hist C L 36 Co Litt 11 b 1 Hull Abr 5SI Godb 260 
^ Clerke, prax cur adm § 13 *=1 Ventr 1 

• Ibid § 11 I Koll Abr 531 llaynr “ 1 Keb 352 
78 Lord Ilaym 1286 ® Bro ^br t error, 177 

under a commission issuing at the commencement of each wir, its juns- 
diction IS not peremptorily terminated by the peace, but all questions of 
prize between the two nations, will still be tned by this court Thus, 
where a vessel, having been captured by an Amencan privateer in time ot 
war, was rc-capturcd after the period prescribed for the cessation of ho!>- 
tihties by the treaty of peace, and the American commander claimed the 
vessel to be restored to him by suit m the prize court, the jurisdiction of 
the court was affirmed, and a prohibition refused Ex parit Lynch, 1 MaJ- 
dock’s R 15 The Harmony, & C 2 Dodson’s R 78 
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present only remark, tliat all possible injuries whatsoever, 
that do not fall within the exclusive cognizance of either the 
ecclesiastical, military, or maritime tiibunals, aie for that very 
reason within the cognizance of the common law courts of 
justice. Foi it IS a settled and invariable principle in the laws 
of England, that every right when withheld must have a 
remedy, and every injuiy it^s proper redress The definition 
and explication of these numerous injuries, and their respec- 
tive legal remedies, will employ our attention for many sub- 
sequent chapters But before we conclude the present, I 
shall just mention two species of injuries, which will properly 
fall now within oui immediate consideration , and which are, 
either when justice is delayed by an inferioi court that has 
proper cognizance of the cause , or, when such inferior court 
takes upon itself to examine a cause and decide the merits 


without a legal authority 




1 Thf first of these injuries, refusal, or neglect of justice, 

IS remedied either by writ of procedendo^ or of mandamus A 
writ of pi ocedendo ad judicium issues out of the court of chan- 
ceiy, where judges of any subordinate couit do delay the par- 
ties, for that they will not give judgment, either on the one 
side or the othei, when they ought so to do In this case a 
writ pi ocedendo shall be awarded, commanding them in the 
king^s name to proceed to judgment, but without speci- 
fying any particular judgment, for that (if erroneous) may 
be set aside m the couise of appeal, or by writ of error or 
false judgmont and upon farther ieglect or refusal, the [ no 
judges of the inferior court may be planished for their con- 
tempt, by writ of attachment returnable in the king’s bench 
or common pleas ^ 


A WRIT of mandamus is, in general, a command issuing 
in the king’s name from the court of king’s bench, and 
directed to any person, corporation, or infeiior court of judi- 
cature within the king’s dominions, requiring them to do 
some particidar thing therein specified, which appertains to 
their office and duty, and which the court of king’s bench 
has previously determined, or at least supposes to be conson- 
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ant to right and justice It is a high prerogative writ, of a 
most extensively remedial nature , and may be issued in some 
cases where the mjuiecl party has also another more tedious 
method of redress, as in the case of admission or restitution 
to an office, (J3) but it issues in all cases where the party hath 
a right to have any thing done, and hath no other speci- 
fic means of compelling it’s performance, A mandamus 
therefore lies to compel the admission or restoration of the 
party applying to any office or franchise of a public natuie, 
whether spiritual or temporal , to academical degrees , to the 
use of a meeting-house, &c it lies for the production, in- 
spection, or delivery of public books and papeis, for the sui- 
render of the regalta of a corporation, to oblige bodies coi- 
porate to affix their common seal , to compel the holding of a 
court, and for an infinite number of other purposes, which it 


(13) Supposing the injured party to have a complete and specific redress by 
suit at law, It IS conceived that the circumstance of its being a more tedious 
method, will not be sufficient to warrant the court in granting a mandamus 
Bvit where the remedy is inadequate, the wnt may issue, thus, where a party 
1 cfiises to do some act which by law he ought to do, and the non-feasance of 
which IS injurious to the public, though this be an indictable offence, that will 
not prevent the issuing of a mandamusy for the indictment will not directly 
compel the performance of the act the offender may be fined or im 
prisoned, but it he be obstinate, the party injured has no complete remedy 
Hex V Set^ern and W^c Hadway Company^ 2 B & A 64G Neither does 
the instance put of an admission to an office, seem to be in point, for 
though n viandamns will undoubtedly he for such a purpose, yet it docs 
he specifically, because the party without it would have no legal remedy 
by action It is proper also to add another qualification , if the right m 
dispute bo strictly and wholly privitc, the court will not interfere, a 
viandamv-g is properly a wnt to compel the performance of public, or, at 
least, official duties, and therefore the court, considering the bank of 
England as a mere corporation of private traders, so far as regarded its 
internal management of its own concerns, refused to issue a mandamus 
upon the application of a member to compel the directors to produce their 
accounts in order to declare a dividend of all their profits It v Bank of 
A'ng/rtJirf, 2B &A 620 It V London Assurance Company y 5^ Sc k 899 
As the writ of mandamus is exclusively confined to the court of K B , 
and has been called one of the flowers of that court, no wnt of error will 
lie to any other jurisdiction, if there should be any thing improper, either 
in the granting it, or m the proceedings under it 

On the subject of niondamuf, and the traversing the return if false m 
fact, in certain cases, see post, 2C4 
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IS impossible to recite minutely But at present we are more 
particularly to remark, that it issues to the judges of any infe- 
rior court, commanding them to do justice according to the 
powers of their office, whenever the same is delayed. For jt 
is the peculiar business of the court of king's bench to 
superintend all inferior tribunals, and therein to inforce the 
due exercise of those judicial or ministerial powers, with 
which the crown or legislatuie have invested them and this 
not only by restraining their excesses, but also by quickening 
their negligence, and obviating then denial of justice A [ ill 
inandamtts may therefore be had to the courts of the city of 
London, to enter up judgment to the spiritual courts to 
giant an administration, to swear a church-warden, and the 
like This writ is grounded on a suggestion, by the oath of 
the party injured, of his own right, and the denial of justice 
below whereupon, m older more fully to satisfy the court 
that there is a piobable ground foi such interposition, a rule 
IS made (excqit m some general cases, w^here the probable 
ground is manifest), directing the paity complained of to shew 
cause why a wut of mandamus should not issue and, if he 
shews no sufficient cause, the writ itself is issued, at first in 
the altei native, either to do thus, or signify some reason to 
the contrary , to which a return, oi answer, must be made at 
.1 certain day And il the inferior judge, and other person to 
whom the writ is directed, leturns or signifies an insufficient 
reason, then there issues in the second place a peiemptor^ 
mandamm^ to do the thing absolutely, to which no othei 
return will be admitted, but a certificate of perfect obedience 
and due execution of the writ. If the inferior judge oi 
other person makes no retuin, oi fails in his respect and 
obedience, he is punishable for his contempt by attachment 
But, if he, at the first, leturns a sufficient cause, although 
It should be fal<;e m fact, the couit of king's bench will not 
try the truth of the fact upon affidavits, but will for the 
pi esent believe him, and proceed no farther on the mandamus. 

But then the party injured may have an action against him 
for his false leturn, and (if found to be false by the jury) 
shall recover damages equivalent to the injury sustained, 
together with a peremjdmy mandamus to the defendant to do 
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his duty, Tlius much for the injury of neglect or refusal of 
justice. 

2 The other injury, which is that of encroachment of 
jurisdiction, oi calling one coram non judice, to answer in a 
court that has no legal cognizance of the cause, is also a 
grievance, for which the common law has provided a remedy 
by the w it of p ohibitton^ 

t 112 ] A PROHIBITION IS a writ issuing piopeily only out of 
the court of king’s bencli, being the king’s preiogative wiit , 
but, for the furtherance of justice, it may now also be had 
in some cases out of the court of chancery common pleas 
or exchequer ^ , directed to the judge and parties of a suit in 
any inferior court, commanding them to cease from the pro- 
secution thereof, upon a suggestion, that either the cause 
originally, or some collateral matter arising therein, does not 
belong to that jurisdiction, but to the cognizance of some 
other court This wiit may issue either to inferior couits of 
common law, as, to the courts of the counties palatine or 
principality of Wales, if they hold plea of land or other 
matteis not lying within then respective fianchises’, to the 
county-courts or courts-baron, wliere they attempt to hold 
plea of any mattei of the value oi forty shillings or it may 
be dnected to the courts Christian, the university courts, the 
court ot chivaUy, or the court of admiralty, wheie they con- 
cern themselves with any matter not within their jurisdiction , 
as if the fiist should attempt to try the validity of a custom 
pleaded, or the latter a contract made or to be executed within 
this kingdom Oi, if, m handling of matters clearly within 
tlieir cognizance, they transgress the bounds prescribed to 
them by the laws of England, as where they require two 
witnesses to prove the payment of a legacy, a release of 
tithes ”, Or the like, in such cases also a piohibition will be 
awarded For, as the fact of signing a release, or of actual 
payment, is not properly a spiritual question, but only 
allowed to be decided m those courts, because incident or 


h 1 P Wras 476 
‘ Hob 15 
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accessory to some original question clearly within their juris- 
diction ; it ought therefore, where the two laws differ, to be 
decided not according to the spiritual, but the tempoial law, 
else the same question might be detei mined different ways, 
according to the court in which the suit is depending an 
impropriety which no wise government can or ought to 
endure, and which is, therefore, a ground of prohibition. And [ 113 ] 
if either the judge or the party shall proceed after such pro- 
hibition, an attachment may be had against them, to punish 
them for the contempt, at the discretion of court that 
awarded it ^ , and an action will he against them, to repair 
the party injured m damages. 

So long as the idea contmucd among the clergy, that the 
ecclesiastical state was wholly independent of the civif, great 
struggles were constantly maintained between the temporal 
courts and the spiritual, concerning the writ of prohibition 
and the proper objects of it , even from the time of the con- 
stitutions of Clarendon, made m opposition to the claims of 
archbishop Becket in 10 Hen IL to the exhibition of certam 
articles of complaint to the king by archbishop Bancroft m 
SJac.L on behalf of the ecclesiastical courts from which, 
and from the answers to them signed by all the judges of 
Westmmster-hall P, much may be collected concerning the 
reasons of granting and methods of proceeding upon prohibi- 
tions A short summary of the latter is as follows The 
party aggrieved in the court below applies to the superior 
court, setting forth m a suggestion upon record the nature 
and cause of his complaint, in being drawn ad almd examen^ 
by a jurisdiction or manner of process disallowed by the laws 
of the kingdom upon which, if the matter alleged appears 
to the court to be sufficient, the writ of prohibition immedi- 
ately issues, commanding the judge not to hold, and the party 
not to prosecute, the plea But sometimes the point may 
be too nice and doubtful to be decided merely upon a motion : 
and then, for the more solemn determination of the question, 
the party applying for the prohibition is directed by the 
court to declare in prohibition , that is, to prosecute an action, 

° F N B 40 r 2 Init, 601—618 
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by fibng a declaration, against the other, upon a supposition 
or fiction (which is not • traversable that he has pro- 
ceeded m the suit below, notwithstanding the writ of 
prohibition And if, upon demurrer and argument, the 
court shall finally be of opinion, that the matter suggested 
C 114- ] js a good and sufficient ground of prohibition in point of 
law, then judgment with nominal damages shall be given 
for the party complaining, and the defendant, and also the 
inferior court, shall be prohibited from proceeding any far- 
ther. On the other hand, if the superior court shall think 
It no compete t ground for restraining the inferior jurisdic- 
tion, then judgment shall be given against him who applied 
for the prohibition in the court above, and a wiit of cow- 
sultatton shall be awarded , so called, because, upon deli- 
beration and consultation had, the judges find the prohibition 
to be ill-founded, and therefore by this writ they return the 
cause to it*s original jurisdiction, to be there determined, in 
the inferior court And even, in ordinary cases, the writ 
of prohibition is not absolutely final and conclusive For 
though the giound be a propei one in point of law^ for 
grantmg the prohibition, yet it the fact that gave rise to it 
be afterwards falsified, the cause shall be remanded to the 
prior jurisdiction If, for instance, a custom be pleaded in 
the spiritual court, a prohibition ought to go, because that 
court has no authority to try it but, if the fact of such a 
custom be brought to a competent trial, and be there found 
false, a writ of consultation will be granted For this pur- 
pose the party prohibited may appear to the piohibition, 
and take a declaration, (which must always pursue the 
suggestion,) and so plead to issue upon it, denying the 
contempt, and traversing the custom upon which the pro- 
hibition was grounded and, if that issue be found for the 
defendant, he shall then have a writ of consultation The writ 
Qi consultation may also be, and is frequently, gi anted by the 
court without any action brought , when, after a prohibition 
issued, upon more mature consideration the court are of 
opinion that the matter suggested is not a good and sufficient 
ground to stop the proceedings below. Thus careful has 
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the Jaw been, jn compelling the inferior courts to do ample 
and speedy justice, in preventing them from transgressing 
their due bounds and in allowing them the undisturbed 
cognizance of such causes as by right, founded on the usage 
of the kingdom or act of parliament, do properly belong to 
their jurisdiction. 



115 


PRIVATE 


Book III 


CHAPTER THE EIGHTH. 

OF WRONGS, AND THEIR REMEDIES, 
RESPECTING THE RIGHTS OF PERSONS. 

former chapters of this part of our commentaries 
having been employed in describing the several methods 
of redressing private wrongs, either by the mere act of the 
parties, or the mere operation of law , and in treating of the 
nature and several species of courts , together with the cog- 
nizance of wrongs or injuries by private or special tribunals, 
and the public ecclesiastical, military, and maritime jurisdic- 
tions of this kingdom , I come now to consider at large, and 
m a more particular manner, the respective remedies in the 
public and general courts of common law, for injuries or 
private wrongs of any denomination whatsoever, not exclu- 
sively appropriated to any of the former tribunals. And 
herein I shall, first, define the several injuries cognizable 
by the courts of common law, with the respective remedies 
applicable to each particular injury and shall, secondly, 
describe the method of pursumg and obtaining these reme- 
dies in the several courts 

First then, as to the several mjuries cognizable by the 
courts of common law, with the respective remedies applica- 
ble to each particular mjury. And, in treating of these, I 
shall at present confine myself to such wrongs as may be 
committed m the mutual intercourse between subject and 
subject , which the king, as the fountam of justice, is officially 
boupd to redress in the oidmary forms of law reserving such 
[ 116 ] injuries or encroachments as may occur between the crown 
and the subject, to be distinctly considered hereafter, as the 
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remedy in such cases is generally of a peculiar and eccentrical 
nature 

Now, since all wrong may be considered as merely a priva- 
tion of right, the plain natural lemedy for every species of 
wrong IS the being put in possession of that right, whereof 
the party injured is deprived This may either be effected by 
a specific delivery or restoration of the subject-matter in dis- 
pute to the legal owner , as when lands or personal chattels 
are unjustly withheld or invaded or where that is not a 
possible, or at least not an adequate remedy, by making the 
suffbrer a pecuniary satisfaction in damages , as m case of as- 
sault, breach of contract, &c to which damages the party 
injured has acquired an incomplete or inchoate right, the in- 
stant he receives the injury "" , though such right be not fully 
ascertained till they are assessed by the intervention of the law. 
The instruments whereby this remedy is obtained (which are 
sometimes considered in the light of the remedy itself) are a 
diversity of suits and actions, which are defined by the mir- 
ror ^ to be “ the lawful demand of one’s right or, as Bi acton 
and Fieta express it, in the words of Justinian % jtis perse- 
quendi in judicio qiwd ahcui debetur. 

The Romans introduced, pretty early, set forms for actions 
and suits in their law, after the example of the Greeks , and 
made it a rule, that each injury should be redressed by it’s 
proper remedy only ‘‘ Actione^y say the pandects, compositae 
sunty quihm intet se homines disceptarent : quas actiones^ ne 
popidus prout vellet institueret^ certas solennesque esse tx)^ 
luerunt The forms of these actions were originally 
preserved in the books of the pontifical college, as choice and 
inestimable secrets , till one Cneius Flavius, the secretary of 
Appius Claudius, stole a copy and pubhshed them to the 
people * ** The concealment was ridiculous , but the estab- |- 
lishment of some standard was undoubtedly necessary, to fix 
the true state of a question of right , lest in a long and arbi- 
trary process it might be shifted continually, and be at length 

• See book II ch 29 p 4S8 “ J/ 1 2 2 § 6. 

** c 2 § 1 * (he pro MutatHO § 11 de oral, 

In^ 4 € jfr / 1 c 41 
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DO longer discernible. Or, as Cicero expresses it sunt 
“ jvra^ sunt formulae ^ de omnibus rebus constitutaey 7ie qms aut 
tn genere injuiiacy aut ratione actioms, enare posstt £.r- 
prcssae entm sunt ex uniuscujusque damnoy dolor incommodoy 
** calamitatey injuria puhhcae d piaetore formidaey ad quas 
<< privata h ’ accommodatur ” And m the same manner our 
Bracton, speaking of the original writs upon which all our 
actions are founded, declaies them to be fixed and immutable, 
unless by authority of parliament ® And all the modern 
legislators of Europe have found it expedient, from the same 
reasons, to fall into the same oi a similar method With us 
m England the several suits, or remedial instruments of jus- 
tice, are, from the subject of them, distinguished into three 
kinds , actions personaly lealy and mixed 

Personal actions are such whereby a man claims a debt, 
or personal duly, or damages in lieu thereof and, likewise, 
whereby a man claims a satisfaction in damages for some 
injury done to his person or propeity The former are said 
to be founded on contracts, the latter upon torts or wrongs 
and they are the same which the civil law calls actiones in 
“ personamy quae advei sus eum intenduntw y qut ex contiactu vel 
“ delicto obligatiis est aliquid da) e vel concede) e ” Of the 
former nature are all actions upon debt or promises , of the 
latter, all actions for trespasses, nusances, assaults, defamatoiy 
words, and the like. 

Real, actions, (or, as tliey are called in the mirror Jeodal 
actions,) which concern real property only, are such whereby 
the plaintiff, here called the demandant, claims title to have 
any lands or tenements, rents, commons, or othei heredita- 
118 ] ments, in fee-simple, fee-tad, or for term of life By these 
actions formerly all disputes concerning real estates w^re 
decided, but they are now pretty generally laid aside in 
practice, upon account of the great nicety required m their 

^ 2Vo Qu Jioscio § 8 abtque consemu €t voluntate eontm (15 

» Sunt fuaedam brevta formata super de excepttontbw c 17 5 2 ) 
ceriu castbus de cursu, et de commum ^ Inst 4 6 15 
conetho tottus regni approbata et concessa, ‘ c 2 § 6 

fuae qutdem nuUatenus mutan potennt 
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management, and the inconvenient length of their process 
a much more expeditious method of trying titles being since 
mtroduced, by other actions personal and mixed. 

Mixed actions are suits partaking of the nature of the 
other two, wherein some real property is demanded, and 
also personal damages for a wrong sustained As for in- 
stance, an action of waste which is brought by him who 
hath the inheritance, in remaindei or reversion, against the 
tenant tor life, who hath committed waste theiein, to recover 
not only the land wasted, which would make it meiely a 
teal action, but also treble damages, m pursuance of the 
statute of Gloucester \ which is a petsonal reconi pence , 
and so both, being joined togethei, denominate it a mixed 
action 

Under these three heads may eveiy species ot remedy by 
suit or action in the courts of common law be comprized. 

But in order effectually to apply the remedy, it is first neces- 
saiy to ascertain the complaint I pioceed therefore now to 
enumerate the seveial kinds, and to inquire into the respec- 
tive natures of all private wrongs, or civil injuries, which 
may be offered to the rights of either a man’s person or his 
property, lecounting at the same time the respective reme- 
dies, which are furnished by the law for every mfi action of 
right But I must first beg leave to premise, that all civil 
injuries are of two kinds, the one without fotce or violence, 
as slandei oi breach of contract , the other coupled with force 
and violence, as batteries or false imprisonment ^ Which 
lattei species savour something of the criminal kind, being 
always attended with some violation of the peace, for which 
in strictness of law a fine ought to be paid to the king, as 
well as a private satisfaction to the party injured And this [ 119 j| 
distinction of private wrongs, into injuries and isoith^ 
out force, we shall find to run through all the variety of 
which we are now to treat. In considering of which, I shall 
follow the same method that was pursued with regard to 
the distribution of rights for as these are nothing dse but 
an infringement or breach of those rights, which we have 

*' 6Edw I C 5 ™ Finch.L.l98 Jenk CeDt.185 

* Fmcli L 184 
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before laid down and explained, it will follow that this 
negative system, of WiongSy must correspond and tally with the 
former positive system, of right b As tlierefore we divided " 
all rights into those of peisons^ and those of things^ so we 
must make the same general distribution of injuries into such 
as affect the rights of pei sons, and such as affect the rights of 
property 

The rights of persons, we may remember, were distri- 
buted into absolute and relative absohde^ which were such as 
appertained and belonged to private men, consideied meiely 
as individuals, or single persons, and relative^ which were 
incident to them as membeis of society, and connected with 
each other by various ties and relations And the absolute 
rights of each individual were defined to be the right of per- 
sonal security, the right of personal liberty, and the right of 
private property, so that the wrongs or injuries affecting them 
must consequently be of a coi respondent nature 

1 As to injuries which affect the personal security of indi- 
viduals, they are either injuries against their lives, their limbs, 
their bodies, their health, or their reputations 

1. With regard to the first subdivision, oi injuries affect- 
ing the life of man, they do not fall under our piesent contem- 
plation , being one of the most atrocious species of crimes, 
the subject of the next book of our commentaries 

120 3 2, 3 The two next species of injuries affecting the limbs 

or bodies of individuals, I shall consider m one and the same 
view. And these may be committed, 1. By theats and me- 
naces of bodily hurt, through fear of which a man’s busi- 
ness is interrupted A menace alone, without a consequent 
mconvenience, makes not the injury but to complete the 
wrong, there must be both of them together ® The remedy 
for this IS in pecuniary damages, to be recovered by action of 
trespass vt et armis ^ , this being an mchoate, though not an 

P lUglrt 204 11 7Sdw IV 

24 


>9MbookI ch 1 
^’Ftncfa.L 902 
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absolute violence (1) 2 By assault ^ which is an attempt or 
offer to beat another, without touching him as if one lifts 
up his cane, or his fist, in a threatening manner at another , 
or strikes at him, but misses him , this is an assault, insultus^ 
which Finch describes to be “ an unlawful setting upon one’s 
“ person ” (2) This also is an inchoate violence, amounting 
considerably higher than bare threats , and therefore, though 
no actual suffering is proved, yet the party injured may have 
rediess by action of tiespass vi et aimts, wherein he shall re- 
cover damages as a compensation for the injury 3 By bat^ 
tery , which is the unlawful beating of anothei The least 
touching of anothei ’s person VMlfully, oi in anger, is a bat- 
teiy, for the law cannot draw the line between different 
degrees of violence, and theiclore totally prohibits the first and 
lowest stage ot it , c\ ery man’s person being sacred, and no 
other having a light to meddle with it, in any the slightest 
manner And theiefore upon a similar principle the Corne- 
lian law de tnjuriis pulsation as well as wheiation ^ 

distinguishing verberation, which was accompanied with pain, 
from pulsation, which was attended with none*’ But batteiy 

is, m some cases, justifiable or lawlul , as wliere one who hath 
authoiity, a parent, oi master, gives moderate correction to 
his child, his scholar, or his apprentice So also on the prin- 
ciple of self-defence fiir it one strikes me fiist, or even only 
assaults me, I may strike in my own defence , and, if sued for 

it, may plead son assault dtinesnc^ oi that it was the plaintiff’s 

own original assault that occasioned it So likewise in [ 121 
defence of my goods or possession, it a man endeavouis to 
depri\e me ot them, I may justify laying hands upon him to 

Pinch L 202 ^ Ff 47 10 5 


(1) If the menace be not actionable alone, but only m conjunction with 
the injurious consequence, it seems contrary to pnnciple that the remedy 
should be by trespass vi et arinuy and not bj trespass on the case On 
examination, none of the authonties cited for the position satisfactonly 
bear it out, and in the same book of E IV 21 one of the same judges 
(Choke) says, st home fait a moy manace en ma persoUf come d*empruoner, 
ou de viaimer, jeo avera action sur mon cage 

(2) To constitute an assault there must be the intention to use actual 
violence, coupled with the present ability , the party aimed at must be 
within reach of the fist, or the weapon, lifted or levelled against him See 
Selw Ni Pn i 27 6th edit 
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prevent him , and in case he persists with violence, I may 
proceed to beat him away “ Thus, too, in the exercise of an 
office, as that of churchwarden or beadle, a man may lay 
hands upon another to turn him out of church, and prevent 
his disturbing the congregation * And, if sued for this or 
the like battery, he may set forth the whole case, and plead 
that he laid hands upon him gently, moUitei mamis imposinty 
for this purpose On account of these causes of justification, 
battery is defined to be the unlaxij^til beating ot another, for 
which the lemedy is, as for assault, by action of htspass vi ct 
mmts wherein the jury will give idequate damages 4* By 
wounding which consists in giving anothei some dangerous 
huit, and is only an aggravated species of battery 5 By 
mayhem , which is an injuiy still more atrocious, and consists 
in violently depriving another of the use of a member proper 
for his defence in fight This is a battciy, attended with 
this aggiavating circumstance, that thereby the paity injured 
IS fbi ever disabled fiom making so good a defence against 
future external niyunes, as he otherwise might have done 
Among these defensive members are reckoned not only arms 
and legs, but a finger, an eye, and a foretooth ", and also 
some otheis But the loss of one of the jaw -teeth, the eni, 
or the nose, is no inayliein at common law, as they can be 
of no use in fighting The same icmcdial action of trespass 
VI ct atmts lies also to recover damages foi this injury, an 
injury which (when wilful) no motive can justify? but neces- 
saiy self-piesei vation (3) If the car be cut off, tieble damages 

* 1 Finch L 201 “ 1 inch L 20 1 

' 1 Sul lOI 1 Hawk P C c JJ 

( 3 ) This cx[)ics!>eJ with i^rcit correctness aiui caution, it it> not in- 
tended to convey the notion that no inayhem can be justified under the 
^\ii\ son assatUl demesne, except where that assault threatened the life 
of the party, but that no inajhem can be justified except under such cir- 
cumstances, if It was wilful and deliberate In the case of Cockroft v Smith, 
stated in 1 Lord Ray 177 , and reported in Salkeld, 642 , and 11 Mod 43 , 
the plaintiff had either tilted up the form on which defendant was sitting, 
or run his finger towards In'! eye, and the defendant immediately bit off 
his finger, son assault demesne was held to be a good plea, and Lord Holt 
there laid down the principle thus *‘IfA strike B and B strike again, 
and they close immediately and in the scuffle B mnihems A , that is son 
assault, bat if upon a little blow given bv \ to B , B gives him a blow 

that 
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are given by statute 37 Hen VIII c, 6 (4) though this is not 
mayhem at common law And here I must observe, that for 
these four last injuries, assault, battery, wounding, and may- 
hem, an indictment may be brought as well as an action , 
and frequently both are accoidingly prosecuted, the one at 
the suit of the crown for the crime against the public , the 
other at the suit ot the paity injured, to make him a repa- C ^22 ] 
ration in damages 


4 Injuiiies, affecting a man’s healthy aie where by any 
unwholesome practices ot another a man sustains any appar- 
ent damage in his vigoui or constitution As by selling him 
bad provisions, or bv the exercise of a noisome trade, 

which mtects the air m his neighbourhood*, oi by the neg- 
lect or unskilful management ol his physician, surgeon, or 
apothecary For it hath been solemnly resolved^, that mala 
pi axis IS a great misdemesnor and offence at common law, 
whether it be foi cunosity and experiment, or by neglect, 
because it bleaks the tiust which the party had placed in his 
physician, and tends to the patient’s destruction Thus also, 
in the civil iaw% neglect or want of skill in physicians 
or surgeons, ciilpae adnumet antui ^ vclutt inedims ana’- 
“ fwnem dtrehquent^ male qiiempiam scaietit^ aut papa am 
ei mcdiramaitum dcdertt^* These are wrongs oi injuries 
unaccompanied by foice, lor which there is a remedy m 
damages by a special action of tie^ipass upon the case 
This action of ittspass, oi tiansgression, on Hit case^ is an 
universal remedy, given tor all personal wrongs and injuries 
without force, so called because the plaintiff’s whole case 
or cause of complaint is set forth at length in the original 
writ* For although in general there are methods pre- 


« 1 Roll Abr 90 
* 9 Rep 58 Hutt 135 
y Lord Rdyin 214 
^ Inst 6 &7 


For example “ Rex vicecomiti sa- 
lutemy Si A fecent te securum de cla- 
** more suo jtroseguendo, tunc j)one par 
“ vadium et salvos plegios B quod sit co- 


that maihems him, that is not son assault demesne,^* to this Powell J 
agreed It seems that the party must always intend to act in self-defence, 
which intention is to be collected from the circumstances, m the blow 
which he gives to the plaintiff 

(4) And also a forfeiture of 10/ to the king 
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senbed, and foims of actions previously settled, for re- 
dressing those wrongs, which most usual 1} occur, and m 
which the very act itself is immediately prejudicial or in- 
jurious to the plain tiff *s person or property, as battery, non- 
payment of debts, detaining one’s goods, or the like, yet 
where anv special consequential damage arises, which could 
123] not be foreseen and provided for in the ordinary course of 
justice, the party injured is allowed, both by common law 
and the statute of Westm 2 c 24- to bung a special action 
on his own case, by a writ foimed accoiding to the peculiar 
circumstances of his own particular grievance*’ For where- 
evef tlie common law gives a right or prohibits an injury, it 
also gives a remedy by action®, and therefore, wherever a 
new injuiy is done, a new method of remedy must be pur- 
sued'*, And it IS a settled distinction®, that >\here an act is 
done which is in itselt an immediate mjuiy to another’s person 
or property, thcic the remedy is usually by an action of tres- 
pass vt ct aimis , but where theie is no act done, but only a 
culpable omission, or wheio the act is not immediately in- 
jurious, but only by constquena and collaterally , there no 
action of trespass vi et aimis will lie, but an action on the 
special case, for the damages consequent on such omission 
or act ( 5) 


ram justiltants noslrtS apud Ji^estmo- 
nastcnu7n in octabts snncti Micbaetiv, 
ostensurus yuan, tuwi tdi/n li ad lUx 
truvi oculum ipsius A casualUer fae- 
sum heiit it coTnjjettntir curandu?n 
apud S pro quadam q^etnniac summa 
prae viamlus sotuta assumpsvist idem 
7? curam suam cirra otulum jrratdic- 
turn tarn negh^entcr cl impiomh «;>- 


“ ad damnum ipsius A vu^inti libra~ 
runty vt dicit Et habeas ibi nomtna 
“ plegiorum el hoc breve 2'este mcipso 
“apud }restmonasteriu/H, ** ('Ea- 

gtstr Jirtv 105 ) 

^ See pag 52 

I Salk 20 6 Mod 5 1 

Cro Jac 478 

I I Alod 1 80 I ord Uaym ] 402 


posuU quod tdtm A in defat u ipsiuS Stra 615 
B vuum oculi praedicti totulUer amisit, 


(5) See the author*!i celebrated judgment in the case of Scott v Shepherd, 
2 B1 Rep 892 , the principle of which has been since repeatedly recognised 
No dit>tinction arises from the lawfulness, or unlawfulness of the act , it 
one turning round suddenly were to knock another down, whom he did 
not sec, without intending it, no doubt, said Mr J Lawrence, the action 
must be trespass vt et nrmis Neither will it vary the case, that besides 
the immediate injury, there is an uUenor consequential injury, for it is the 
former on which the action is supported, the latter is merely m aggravation 
of the damages I tame v Bray, 3 East's R 593 
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5 Lastly , injuries affecting a man*j> reputation or good 
name are, first, by malicious, scandalous, and slanderous 
•twrds tending to his damage and derogation As if a man 
maliciously and falsely uttei any slander oi false tale of an- 
other , which may either endangei him m law, by impeach- 
ing him of some heinous crime, as to say that a man hath 
poisoned another, oi is perjured ^ oi which may exclude him 
from society, as to charge him with having an infectious dis- 
ease, or which may impair or huithis tiade or livelihood, as 
to tall a tradesman a bankrupt, a physician a quack, or a iaw- 
yei a knave ^ Words spoken in derogation of a peer, a 
judge, 01 other great officer of the realm, which are called 
%candaluin magnatum^ are held to be still more heinous’’ and 
though they be such as would not be actionable in the case of 
a common jierson, yet when spoken m disgrace ot such high 
and respectable characters, they amount to an atiocious in- 
jury , which is redressed by an action on the case founded on 
many antient statutes’, as well on behalf ot the crown, to [ 124- 
inflict the punishment of iinpiisonnient on the slanderer, as on 
behalf of the party, to lecovei damages for the injury sus- 
tained Words also tending to scandalize a magistrate, or 
person in a public trust, are reputed more highly injurious 
than when spoken of a private man‘‘ It is said, that for- 
merly no actions were brought foi words, unless the slander 
was such as (if true) would endanger the life of the object of 
It’ But too great encouiagement being given by this lenity 
to lalse and malicious slanderers, it is now held that for 
scandalous words of the several species before-mentioned, 

(that may endanger a man by subjecting him to the penalties 
of the law, may exclude him from society, may impair his 
trade, or may affect a peer of the realm, a magistrate or one 
in public trust,) an action on the case may be had, without 
proving any particular damage to have happened, but merely 
upon the probability that it might happen But with regard 
to words that do not thus apparently, and upon the face of 
them, miport such defamation as will of course be injurious, 

It IS necessary that the plaintiff should aver some particular 

' W«stm 1 SEd I c 34 2llic II 
c5 12 Rjc n c 11 
Lord Raym 1369 
‘ 2 Vent 28 


^ Finch L 185 
» Ibtd 186 
iVentreo 
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damage to have happened , which is called laying his action 
with a pe^ quod Ah if I say that such a clergyman is a bas- 
taid, he Oannot for this bring any action against me, unless 
he can shew some special loss by it , in which case he may 
bring his action against me, for saying he was a bastard, 
quod lie lost the presentation to such a living™. In hke man- 
ner to slander anothei man’s title, by spreading such injurious 
reports, as, if true, would deprive him of his estate, (as to 
call the issue m tail, or one who hath land by descent, a bas- 
tard,) IS actionable, provided any special damage accrues to 
the pioprietor thcieby , as if lie loses an opportunity of selling 
the land" (6) But mere scurrility, oi opprobrious words, 
which neither in tJieni selves impoit, noi aie in lact attended 
with, any injurious effects, will not support an acpon So 
scandals, which concern matters meiely spiritual, as to call a 
£ 125 ] inan heietic or adulterer, are cognizable only in the ecclesi- 
astical court ^ , unless any tempoial damage ensues, which 
may be a foundation foi a po quod Words of heat and 
passion, as to call a man rogue and rascal, if productive of no 
ill consequence, and not of anj of the dangerous species be- 
fore-mentioned, aie not actionable, neither are words spoken 
in a fiieiidly manner, as by way of advice, admonition, oi 
conceui, without any tincture oi circumstance of ill-will 
foi, m both these cases, they aie not mcilicicfusly spoken, 
winch is pait of the definition of slander^ Neither (as was 
formerly hinted *’) are any reflecting words made use of in 
legal pioceedings, and pertinent to the cause in hand, a suf- 
ficient cause of action foi slandei ' Also it the defendant be 
able to justify, and prove the woids to be true, no action will 


^ 4 Rep 17 1 Lev 248 

" Cro Jic 213 Cro Ehz 197 
4 Uep 18 

° Noy 64 I Frecm 277 


P Finch L 186 1 Lev 81, Cro 

Jac 91 
' Pag 29 

Dyer, 285 Cro Jac 90 


(6) This should be stated with this- qualification, that the slander which 
affects the title is not a claim of right in the party himself who spreads 
the report, for no action will he where the slanderer prevents the sale of the 
land by asserting a claim in himself, even though the claun be unfounded 
If, however, the claim be knowingly bottomed in fraud, as upon an in- 
strument which the claimant knows to be forged, and the knowledge i$ 
averred in the declaration, and proved on the tnal, the action is maintam- 
able. Gerard V 4 Rep 18 
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lie% even though special damage hath ensued , for then it is 
no slander or false tale As if I can prove the tradesman a 
bankrupt, the physician a quack, the lawyer a knave, and 
the divine a heretic, this will destioy their respective actions 
for though there may be damage sufficient accruing from it, 
yet, if the fact be true, it is dzimnum absque injuria , and where 
there is no injury, the law gives no remedy. And this is 
agreeable to the reasoning of the civil law^ “ eum qui no- 
centem infamat^ non est aequum et honum oh earn lem con- 
“ demnati , delicta emm nocentium nota esse oportet et ex- 
pedit*^ ( 7 ) 

A SECoNii way of affecting a man^s reputation is by 
printed or written libels, pictures, signs, and the like, which 
set him in an odious or ridiculous ^ light, and thereby dimi- 
nish his reputation With legard to libels in general, there 
are, as in many othei cases, two remedies , one by indict- 
ment and another by action The former for the public 

» 4 Rep 13 “ 2 Show 314 1 1 Mod 99 

‘ jy 47 10 18 


(7) In the harl of Northampton’s case, 12 Rep 134 , it is said to have 
been resolved that if I S publish that he hath heard I N eay that I G 
was a traitor or thief, in an action on the case, if the truth be such (t e 
that he did hear I N say so), he may justify This resolution was recently 
brought under the consideration of the court of K B by an unsuccessful 
attempt to extend the doctrine to the case of written slander or libel 
In the course of that consideration, Mr J Holioyd, after observing that 
the 12th part of the Reports is not so accurate as the rest, having been 
published after Lord Coke’s death from his notes only, said that this re- 
solution must be taken with some qualification, for in a preceding reso- 
lution in the same case, instances are put in which it is held to be unlawful 
to repeat slander with the addition of the author's name That it should 
be understood that the repetition was “ on a fair and justifiable occasion ” 
Indeed without this qualification, he continued, the rule would be pro- 
ductive of mischief, for the person slandered could then bring no action 
against the malicious repeater, and perhaps, if he prosecuted the author, 
he might have no other testimony but that of the very person who had 
so maliciously repeated it Mr J Bayley observed also, that though the 
name of the author was given, that would not secure the repeater, if the 
name did not sufficiently identify him, in such a case it would be neces- 
sary to give an additional descnption , the injured party was not to be 
put to the expence and trouble of ascertaining by inquiry, who the on- 
gioal slanderer was Lems v Walter y 4B & A 612 SIS 
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offence , for every libel has a tendency to the breach of the 
peace, by provoking the person libelled to break it * which 
[ 126 ] offence is the same (in point of law) whether the matter con- 
tained be true or false, and therefore the defendant, on an 
indictment for publishing a libel, is not allowed to allege the 
tiuth of it by way of justification'' But m the lemcdy by 
action on the case, which is to repair the ‘party m damages for 
the injury done him, the defendant may, as for words ^loken^ 
justify the truth of the facts, and shew that the plaintiff has 
received no injury at all * What was said with regard to 
words spoken, will also hold iii every particulai with regard 
to libels by writing or punting, and the civil actions conse- 
quent thereupon (8) but as to signs or pictures, it seems 
necessary always to shew, by piopei innutndos and averments 
of the defendant’s meaning, the import and application of 
the scandal, and that some special damage has followed , (9) 
otherwise it cannot appear, that such libel by pictuie was 
understood to be levelled at the plaintiff, or that it was 
attended with any actionable consequences 

A iniRD way of destroying oi injuiing a man’s reputation 
IS by preferring malicious indictments oi piosccutions against 

5 Kep 125 ^ Hob 2 >13 II Mod 99 


(8) It IS now determined that there is a distinction between oral and 
written slander, and tint many things are actionable when written, which 
are not so when merely spoken In the case of Thorhy v Liord Kerry ^ 
4 Taunt 355 36b , thesubjcct was brought under the consideration of 
the Exchequer Chamber on error from the K B , and Sir J Mansfidd, m 
delivering the judgment, stated that he was not satisfied with the reasons 
on which the distinction was grounded, but that the court bowed to the 
authority of Lord Hale, Lord Holt, and Lord Hardwicke, who had es- 
tablished or recognised it It will be enough now to render written words 
actionable, that they tend to render the object of them ridiculous, or to 
lower him in the world’s esteem, and it is conceived that signs and 
pictures fall within the same rule )'t//ars v Monslcy, 2Wils R 403 
Du Bosi V Btresfordy 2 Camp 51 \ 

(9) To support an action for a libellous sign or picture, the learned 
judge siys, it is necessary to shew, that some special danjige has followed , 
but I conceive there is no ground for this opinion, and that a picture 
intending to make any one ridiculous is equally actionable as if the same 
effect had been produced by any other mode of publication, though no 
damage can be proved €hrisltan\ Note 



Ch 8. 


WRONGS 


126 


him, v^hich, undei the mask of justice and public spirit, are 
sometimes made the engines ot private spite and enmity 
For this howevei tlie law has given a very adequate remedy 
in damages, either by an action of compiiacy'^^ which cannot 
be brought but against two at the least , or, which is the more 
usual way, by a special action on the case for a false and ma- 
licious prosecution^ In order to carry on the lormer (which 
gives a recompence foi the danger to which the paity has 
been exposed) it is necessary that the pknntilF should obtain 
a copj of the lecord of his indictment and acquittal but, in 
pioseciitions for fefony, it is usual to deny a copy of the in- 
dictment, wheie there is any, the least, })iobable cause to 
tound such prosecution upon® (10) Foi it would be a very 
great discouiagenient to the public justice of the kingdom, 
it piosccutors, who had a tolciable ground ot suspicion, weie 
liable to be sued at law whenevei then indictmenta niiscar- 
iied Rut an action on the case tor a malicious prosecution [ 127 ] 
may be founded upon an indictment, wheieon no acquittal 
can be had , as, if it be rejected by the grand jury, or be 
coram non jndice^ oi be insufiiciently diawn For it is not 
tinch L J05 ® Car til 421 Lord Rayra 25 J 

t N 13 116 

(10) Whether the remedy pupbiicd be by writ of conspiracy or action 
on the case, a copy of the indictment nt least would be equally necessary, 
and, lu cases of felony, the rule is as laid down in the text hut the 
grounds, on which it lests, may be <juestioned At the Old Bailey, the 
practice is founded upon an orJci of five judges, made mieC 2 
md republished m 1759, crinunal courts in general have adopted the 
practice from motives, probably, of policy, and it has received the sanction 
of high authorities But, on the other hand, there is a statute 46 E 5 
which may be found at large in the preface to the third part of the 
Reports, and also in the trial of feir R Gralime and others, 12Howeirs 
St 1 r 661, which directs, that all records which mat/ be evidence for 
parties shall be open to their search and exemplification This is the con- 
struction of the statute given m that trial by Pollexfen and Holt, the two 
chief justices Accordingly in v Siangan, l Leach Cr 27 , Ld C J 
Willes refused an iipphcation for a copy, although the prosecution ap- 
peared to have been brought for purposes of vexation, because he said it 
was not necessary foi hrni to grant it , that by the laws of this realm, every 
pnsoner on his acquittal had an Undoubted right to a copy of the recortj 
of such acquittal for any use he might think fit to make of it, and that 
after a demand of it had been made, the proper officer might be punished 
for refusing to make it out This was at the Old Bailey in 1742, about 
three years after the repubhcation of the order above-mentioned 
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the danger of the plaintiff, but the scandal, vexation, and 
expense, upon which this action is founded ^ However, any 
probable cause for preferring it is sufficient to justify the de- 
fendant (II) 

II Wx. aic next to consider the violation of the light of 
personal libeity This is effected by the injury of false im- 
prisonment, foi which the law has not only decreed a piinish- 
ijient, as a heinous public ciime, but has also given a private 
leparation to the party, as well by lemoving the actual con- 
finement for the picsent, as, after it is ovei, by subjecting the 
wrongdoei to a civil action, on account of the damage sustained 
by the loss of time and liberty 

To constitute the injury of false imprisonment, theie are 
two points requisite 1 The detention of the person and, 
2 The unlawfulness of such detention Every confinement 
of the person is an impiisonment, whether it be in a common 
prison, or in a private house, oi in the stocks, or even by 
forcibly detaining one in the public stieets*^ Unlawful, or 
false, imprisonment consists in such confinement or detention 
ivithout suffitient authority ulnch authority may niise either 
from some process from the courts of justice, oi from some 
warrant fiom a legal officei having powei to commit, under 
his hand and seal, and expressing the cause of such commit- 
ment** , or from some othei special cause warranted, for tlie 
necessity of the thing, either by common law^, or act of pai- 
liament, such as the aiiesting ol a felon by a 'private person 
Without wairant, the impressing of inaiiners for the public 
service, oi the appiehending of wMggoners for misbehaviour 
m the public higliways® False impiisonment also may arise 
by executing a lawful warrant oi process at an unlawful time, 

10 Mod 219,220 Stra 691 ^ 2 Inst 52 591 

3 Inst 589 Stat n Geo III c 78 '60 


(ll) Perhaps the true reason for the distinction between the action of 
conspiracy, and the action on the case fora hilse and malicious prosecution, 
IS a more strictly technical one than that which is here assigned The ac- 
tion of conspiracy is founded on an old vi'rit in the register, the allegations 
*of which It iollows, and one of those is, that the plaintiff was "acquitted 
according to the Uw and custom of the realm *' This 19 construed to 
mean such an acquittal as will entitle the party to plead arUrefou acquit 
to a second indictment on the same charge 


But 
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as on a Sunday^, for the statute hath declared, that such ser- 
vice or process shall be void (12) This is the injury Let 
us next see the remedy • which is of two sorts ; the one rc- 
momng the injury, the othei making satisfaction foi it. 

The means of removing the actual injury of false imprison- 
ment are fourfold 1 By wi it of matnpi tze, 2 By writ de 
odio €t atia 3 By wiit de komine replegiando 4. By writ 
of habeas corpus 

1 The writ of mainpuze, vianucaptiOy is a writ directed to 
the sheriff (either generally, when any man is imprisoned for 
a bailable offence, and bad hath been lefused, oi specially, 
when the offence or cause of commitment is not piopeily bad- 
able below), commanding him to take sureties for the prison- 
er's appearance, usually called mainpetnors^ and to set him at 
large ® Mampernois differ from bad, in that a man’s bad may 
imprison oi siiriender him up before the stipulated day of ap- 
pearance , mainpernors can do neither, but are barely sureties 
for his appeal ance at the day bad aie only suieties, that the 
party be answerable foi the special matter for which they stipu- 
late, mainpernors are bound to produce hun to answer all 
charges whatsoever '* 

2 Tlie writ dc odto et atia was antiently used to be directed 

to the sheriff, commanding hun to inquire whether a prisoner 
charged with murder was committed upon just cause of suspi- 
cion, or merely odium et atiarriy for h«itred and ill- will, 

and if upon the inquisition due cause of suspicion did not ap- 
peal, then there issued another writ for the sheriff to admit 
him to bad This writ, according to Bi acton *, ought not to be 

^ Stat 29 Car II c 7 Salk 7S ^ Coke on bail and mainp cfa 

5 Mod 95 4 Inst 179 

6 F N B 250 1 Hal P C 141 W 3 <r 2 c 8 

Coke on bail and mainp. ch 10 


But the action on the case is moulded according to the particular nr- 
cumstanccs, and it is enough for the plaintiff to state and prove malice iii 
the defendant, want of probable cause, and an injury sustained See 
Register, 154 Seiwyn, Ni Pn 2 1048 6th edit 

(12) ** Except in cases of treason, felony, or breach of the peace ** 

L 2 
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denied to any man, it being expressly oidered to be made out 
giatiSy without any denial, by magna carta^ e 26 and statute 
[ 129 ] West 2 13EdwI c 29 But the statute of Gloucester, 

6 Edw I c 9 restrained it in the case of killing by misadven- 
ture or se^^-defence, and the statute 28 Edw III c 9 abolished 
It in all cases whatsoevei but as the statute 42 Edw III cl 
lepealed all statutes then in being, tontraiy to the great char- 
ter, sii Pklward Coke is of opinion ^ that the writ de odio et aha 
was thereby levived 

3 Thl writ dt homint tejdegiando^ lies to replevy a man 
out of prison, oi out ot the custody of any piivate person, (in 
the same manner that chattels taken in distiess may be leple- 
vied, of which m the next diaptei,) upon giving security to 
the sheiiff tliat the man shall be forthcoming to answei any 
charge ag<iinst him And if the person be conveyed out of the 
sheriff’s juiisdiction, the shenfl may letuin that he is eloigned, 
elongatui, , upon which a piocess issues (tailed a capias tn 
wtthoiiam) to imprison the defendant himself, without bail oi 
mainpn/c till he pioduccs tlu party But this writ is 
guaided with so many exctplions ”, that it is not an effectual 
remedy in numerous instances, espceially wheie the ciown is 
conccinetl The meapacity thcrefoie of thesi thiee remedies 
to give complete iclief in eveiy tase hath almost eiitaely anti- 
quated them, and hath caused a general lecoiuse to be had, 
in behalf of persons aggrieved by illegal imprisonment, to 

4 Tnr writ of habeas cotpm^ the most celebrated wiit in 
the English law Of this theie aie vaiious kinds made use of 
by the courts at Westniinstei, foi lemovmg piisoners fiom 
one couit into another for the more easy administiation of 
justice, isucli IS the habeas evipns ad respondendum^ when a 
man liath a cause of action against one who is confined by 
the process of some infer loi couM , m order to remove the 
prisoner, and charge him with this new action in the court 

2 Inst -13 55 315 vd j>ro niorte homtnis, lel })ro 

* F N B 66 fore^ta nostra^ vel jm) aliquo alto rettOf 

Raym 474 quare secundum consuetudinein Anglue 

® Ntst captuscst per speaale prxcip- non Jit replegiabUu f Itejgistr 77 ) 
turn nostrum, vei capualu juUtlicnt 
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above ® Such is that ad satisfaciendum^ when a prisoner hath 
hail judgment against him in an action, and the plaintiff is de- [ 130 ] 
sirous to bring him up to some superior court to charge him 
witli process of execution p. Such also are those ad ptosequeU’^ 
dum, teshfcaTiduvi^ deliberandum^ which issue when it is 

necessary to remove a prisoner, m ordei to prosecute or bear 
testimony m any court, or to be tried m the proper jurisdiction 
wherein tlie fact was committed (IS) Such ks, lastly, the com- 
mon writ ad faciendum it recipiendum^ which issues out of any 
of the courts of Westminster-hall, when a person is sued m 
some inferior jui isdiction, and is desirous to renK)\c the action 
into the superior court , commanding the interior judges to 
produce the body ot the defendant, together with the day and 
cause ot his caption and detainer (whence the writ is frequently 
denominated an habeas corpus aim causa) to do and receive 
whatsoever the king's court shall consider in that behalf 
This IS a wilt grantable of common light, without any motion 
in courts, and it instantly supersedes all proceedings in the 
court below But m order to prevent the snireptitious dischaige 
ot prisoneis, it is ordered by statute 1&2P&M cl3 that 
no habeas corpus shall issue to lemove any prisoner out of any 
giol, unless signed by some judge of the coint out of which it 
IS awai <lcd And to avoid veNatious dehiys by i emoval of frivo- 
lous causes, it is enacted by statute 21 Jac 1. c 23 that, where 
the judge ot lUi infeuoi court ot lecoid is a bairisler of three 
years’ standing, no cause shall be lemoved from thence by 
hahias corpus or other writ, after issue or demuiier deliberately 
joined that no cause, if once reinaiided to tlie inferior court 
° 2 IVlod 19s 2 hilly, prac reg 4 i 2 Mod 30C 

(13) The habeas corpus ad testrjicandum has been made more elfectual by 
two recent statutci., the 43G 3 c 140, ind the hG 3 c 102 By the 
first, any one of the tuelve judges at his discretion, may award the writ for 
the purpo:»c of bringing up 'x prisoner fioin any g-^ol in England or Ireland, 
to appear as a witness before any court martial, tonimissioners of bankrupt^ 
or for auditing public accounts, or other commissioners acting under au- 
thority of any commission or warrant from his Majesty , (the same statute 
applies also in the same way to the habeas corpus ad dehberandumi By 
the second, any one of the judges of either of the three superior courts m 
England and Ireland, or any justice of Oyer and Terminer or gaol delivery* 
being such judge, may award the writ for bringing up any prisoner as a 
witness before any of the said courts, or any sitting of Nui Pi luSf or any 
other court of record in England or Ireland 

L 3 
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by writ of procedendo or otherwise, shall ever afterwards be 
again removed , and that no cause shall be removed at all, if 
the debt or damages laid in the declaration do not amount to 
the sum of five pounds. But an expedient ^ having been found 
out to elude the latter branch of the statute, by procuring a 
nominal plaintiff to bung another action for five pounds or up- 
wards, (and then by the course of the court, the habeas co) pus 
removed both actions together,) it is therefore enacted by 
C 131 3 statute 12 Geo I c 29 that the inferior court may proceed m 
such actions as are under the value of five pounds, notwith- 
standing other actions may be brought against the same de- 
fendant to a greater amount And by statute 19 Geo III c 70 
no cause, under the value of ten pounds, shall be removed by 
habeas coypus^oi otherwise, into any superioi couit, unless the 
defendant so removing the same, shall give special bail foi 
payment of the debt and costs (14«) 

But the gieat and efficacious wi it, in all manner of illegal 
confinement, is that of habeas cm pus ad suhjtctendimi , directed 
to the person detaining another, and commanding him to pro- 
duce the body of the prisoner, with the day and cause of his 
caption and detention, ad faciendum^ subjiciendum^ it lecipun- 
dim^ to do, submit to, and receive whatsoever the judge oi 
court awaiding such writ shall consider in that behalf® This 
IS a high pierogative wiit, and theiefore by the common law 
issuing out of the couit of king’s bench not only in term-time, 
but also during the vacation by a Jkit from the chief justice 

*■ Doliun instit hgal 85 tdit 1708 referring to the dominical letter of that 

* St Trials, VIII 142 year, tJial tins ( Nov 25 ) hdp- 

* The plurus habeas corpus diret ted ptned that > ear on a Saturday The 
to Berwick in 4JEhz (cited 2 Burr Thursday after was therefore the 30th 
85G ) was tested die Jovis prox' post of November, two da} s after the expira 
gulden' SancU Martini It appears bv tion of the term 


(14) The statute of James applies equally if the judge ot the inferior 
court has an assessor, a hamster of three }earj»* standing, but it does not 
apply to any removal after judgment, nor where the issue or demurrer 
have been joined within six weeks alter the defendant’s arrest or appear- 
ance, nor in any cause conceining freehold, inheritance, or title to lands, 
lease or rent, nor where any foreign plea is pleaded, which the interior 
court is unable to determine , nor in any case where the hamster, whether 
judge or assessor, is not actual 1} present at the Inal Fatrlej v Connelly 
I Burr 514 

The rule to 10/ under the 19G 3 c70 is extended to 15/ by the 
51 G J c l-’4 
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or any othei of the judges, and running into all parts of the 
king’s dominions for the king is at all times entitled to have 
an account, why the Iibeity of any of his subjects is restrained 
wherevei that restraint may be inflicted If it issues in vaca- 
tion, it IS usually leturnable before the judge himsell: whp 
awaided it, and he pioceeds by himself thereon’^, unless the 
term should intervene, and then it may be returned in court 
Indeed if the party were privileged in the courts of common 
pleas and exchequei, as being (or supposed to be) an officer or 
suitoi of the couit, an habeas coipiis ad subjiciendum might also 
by common law have been awarded fiom thence ^ , and, if the 
cause of imprisonment were palpably illegal, they might have 
discharged him^ but, if he were coniniitted foi any ciiniinal 
mattei, they could only have remanded him, or taken bail for 
Ills appearance in the coiiit of king’s bench®, which occasioned 
the common pleas for some time to discountenance such appli- 
cations But since the mention of the king’s bench and com- 
mon pleas, as co-ordinate in this jurisdiction, by statute 
lOCai I c 10 It liatl) been hoJden, that every subject of the 
kingdom IS equally entitled to the benefit of the common law 
writ, 111 either of those couits, at his option “ It hath also 
been said, and bj- very respectable authoi ities ^ that the like 
habeas cot pus may issue out of the court of chancery in vaca- 
tion, but upon the famous application to loid Nottingham by 
Jenks, notwithstanding the most diligent seaiches, no prece- 
dent could be found wheie the cliancelloi had issued such a 
writ in vacation^, and theiefore his lordship refused it (15) 

Cro Jac 54*3 * Carter 221 2 Jon IS 

• 1 Burr C06 =* 2 Mod 1 98 Wood’s Case C B 

Ibul 460 542 606 Hill llOeolII 

* 2 Inst 55 4 Inst 290 2 Hal *>4 Inst 182 2 Hal P C 147 

P C 144 2 Venlr 24 ' Lord Nott MSS Ilep Jul;r 1676 

^ Vaugh 156 


(15) In Crowley’s case, an application was made to the court of chancery 
in vacation time, for a habeas corpus at common law, and this passage was 
relied on as an answer to the application The subject was most accu- 
rately investigated by lord Eldon, and after a full consideration of all the 
authorities, he over-ruled the decision in Jenks’s case, and granted the 
wnt It appears from his investigation, that lord Nottingham refused the 
writ not merely because no precedent could be found for the granting it, 
but upon n great deal of legal reasoning which he has left behind in his 
L 4* MSS 
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In the king’s bench and common pleas it is necessary to ap- 
ply for it by motion to tlie court as in the case of all other 
prerogative writs (ceitioiaii^ prohibition, mandamm^ ^c) 
which do not issue as of mere course, without shewing some 
probable cause why the extiaoulinary power of the ciown la 
called in to the pai ty’s assistance For, as was argued by 
lord chief justice Vaughan % “ it is granted on motion, be- 
“ cause it cannot be had of course , and there is theiefore no 
‘‘ necessity to grant it , toi the court ought to be satisfied that 
“ the paity hath a piobable cause to be delivered ” And this 
seems tlie more leasoiiable, because (when once granted) the 
person to whom it is directed can leturn no satisfactory excuse 
for not bringing u[) the body of the piisonei ^ So that if it 
issued of meie couise, without sliewing to the coiut or judge 
some reasonable ground foi awarding it, a tMitor or felon 
under sentence of death, a soldiei or manner m the k inch’s 
service, a wife, a child, a i elation, or a domestic, conhned foi 
insanity, or othei prudential reasojis, might obtain a tempo- 
[ 133 ] 1‘ftT'y enlargement b} suing out an habeas lO) pus, though suie 
to be remanded as soon as biouglit up to the court And 
therefore sn Edwaul Coke, when chief justice, did not scru- 
ple 111 13 Jac I to deny a habiui, (oipus to one confined by 
the couit of admiiaky for pnacy , thcie appealing, upon his 

“ 2 Mod SOfi l I cv I * Cro Jac 513 

' Busliel’s tise 2 Jon 11 


MSS It appears also question ible, fiorn the simc investigation, whether 
the account of Jtnks’s hnal discharge given nt p 135 is stnetb correct 
Thegcncial result ot the aigumuit would leail one to inicr, 1st, that at 
common law the coiiit ot chancery had the power ot issuing the writ both 
in term nuirc and vacation, though in practice the king’s bench was more 
commonly applied to in term time, because the chancer), having no cri- 
minal jurisdiction, had a difficulty in proceeding where the return was 
good, but It appeared that the prisoner stood charged witli a bailable of- 
fence 2dly, That the court of king’s bench certainl) had the power ui 
term time, but not so eeitainl) the individual judges of that court in 
vacation 3dly, lhat it was more doubtful whether the couit of common 
pleas, or the individual judges, had the power in term, or vacation, except 
in the case of privdeged persons , and that the inference drawn from the 
expression in the statute 16 C 1 c 10 is rather aUnbiitable to a desire to 
favoun^the liberty ot the subject, than to be supported in sound reasoning 
The whole case is exceedingly interesting and valuable Crowley’s cast, 
2Swanst R 1 91 
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own shewing, sufficient grounds to confine him? On the 
othei hand, if a probable gi ound be shewn, that the party is 
imprisoned without just caused and therefore hath a light 
to be delivered, the writ of habeas coiptis is then a writ of 
right, which may not be denied, but ought to be granted to 
“ eveiy man that is committed, or detained in prison, or 

otherwise restrained, though it be by tlie command of the 
“ king, the privy council, or any other’,” (16) 

In a toimer part of these commentaries'" we expatiated at 
large on the peisonal liberty of the subject This was shewn 
to be a natural inherent light, which could not be suriendered 
or foileited unless by the coinmission ol some g? eat and atro- 
cious Clime, and which ought not to be abridged in any case 
without the special pei mission ot law A doctrine coeval 
with the first rudiments of the English constitution, and 
handed down to us fiom our Saxon ancestors, notwithstand- 
ing all then stiuggles with the Danes, and the violence of the 
Noimaii conquest asseited aftei wards and confiimed by the 
conqueior hiinseU and his descendants and though some- 
times a little impaiied by the ferocity ol the times, and the 
occasional despotism of jealous or usurping piiiiccs, yet esta- 
lished on the firmest basis by the. piovisions of ma^na carta^ 

3 liulstr 27 Sto also 2 lloll ' Corn Journ 1 Apr 1628 
Hep 1 38 Book I chap I 

^ 2 Inst 613 


(1G) In the c'lbc of Mr Ilobhou'^e, a habeas corpus at common law was 
moved for, and It vv is contended that the court had no discretion as to 
the granting or refu'^ini; it It was grinted, but after the prisoner had 
been brought up and remanded, the court said it was quite clear that the 
writ though of right, was not of course, that if upon the party’s own 
application it appealed that when brought up, he could only be remanded. 
It could not be necessary to gnnt the writ, and that accordingly it had 
been refused in the case of the Aing \ Schicver^ 2 Burr 705 , and in that 
of the Spanish sailors, 2 SirW Black 1324 wheie it appeared by the 
affidavits of the applicants, that they were prisoners of war, or alien ene- 
mies The court doubted much, whether even under the 51 C 2 c2 
the habeas corpus was a writ of course, for by that statute the party ap- 
plying must lay befoie the judge a copy of the wairant, or an affidavit of 
the refusal of it, if the copy is refused indeed, the judge is bound to pre- 
sume every thing against its legality , but if the copy is produced, he must 
exercise discretion upon it, to see that it is not within any of the 
exceptions of the statute 5 B & A 4 20 
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and a long succession of statutes enacted undei Edwaid III 
To assert an absolute exemption from impusonment in all 
cases, IS inconsistent with eveiy idea of law and political so- 
ciety, and in the end would destroy all civil libeity, by ren- 
dering Its protection impossible but the glory ot the English 
law consist . in clearly defining the times, the causes, and the 
extent, when, wheiefoie, and to what degree the impiison- 
[ 134 ] mentof the subject may be lawful This it is, which induces 
the absolute necessity ol expressing upon every commitment 
the leason for which it is made that the court upon an habeas 
corpus may examine into its validity , and accoiding to the 
circumstances of tlie case may discharge, admit to bail, oi 
remand the prisonei 

And yet, early in the leign of Chailes 1. the court of king’s 
bench, lelying on some aibitiary precedents (and those pei- 
haps misunderstood) determined* that they could not upon an 
habeas corpus either bail oi delivei a prisonei, though com- 
mitted without any cause assigned, in case he was committed 
by the special command ot the king, or by the lords ot the 
privy council This diew on a parlmmenty inquiiy, and 
produced the pttitionqf ri^ht^ 3 Cai I which recites tins ille- 
gal judgment, and enacts that no iieeman hereafter shall be 
so imprisoned oi detained But when, in the following year, 
Ml Sclden and othei's were committed by the ioids of the 
council, m pursuance of his majesty’s special command, undei 
a general charge ot “ notable contempts and stiiring up sedi- 
“ tiou against the king and government,” the judges delayed 
for two teims (including also the long vacation) to deliver an 
opinion how fai such a charge was bailable And when at 
length they agreed that it was, they howevei annexed a con- 
dition of finding siuetics for the good behaviour, which still 
piotracted their imprisonment, the chief justice, sir Nicholas 
Hyde, at the same time declaring*", that “ if they were re- 
“ mantled foi that cause, perhaps the court would not after- 
“ wards grant a habeas cor pus^ being alieady made acquainted 
‘‘ with the cause of the imprisonment ” But this was heard 
with indignation and astonishment by every lawyer present , 
according to Mr Selden’s own" account of the matter, whose 

* State Ir VII ISC Etuim judtcuvx tunc pnmanust 

Ibvd 2-10 “ lUud faccTemnst jcscriptt tlUus Jb- 
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resentment was not cooled at the distance of four>and twenty 
years 

These pitiful evasions gave use to the statute 1 6 Car I 
c 10* §8 whereby it is enacted, that it any person be com- 
mitted by the king himself in perbon, or by his privy council, 
or by any of the membeis theieof, he shall have granted unto 
him, without any delay upon any pretence whatsoe\er, a writ 
of habeas corpys^ upon demand or motion made to the court 
of king's bench common pha^ , who shall thereupon, within 
three court days aftei the return is made, examine and detei- 
mine the legality of such commitment, and do what to justice 
shall appertain, in dcli\ering, bailing, or remanding such pn- 
sonei Yet still in the case ol Jeiiks, betore alluded to®, who 
in 1676 was commiUetl by the king in council foi a turbulent 
bpeech at Guildhall new shilts and devices were made use of 
to pievent his eiilaigement by law, the chid justice (as well as 
the chancellor) declining to award a writ ol habeas corpus ad 
suhjicitndum in vacation, though at last he thought propel 
to awaid the usual writs ad deltbc) ayiduniy whereby the pri- 
soner was dischaiged at the Old Bailey Other abuses had 
also oiept into daily practice, whicJi had in some measure 
defeated the benefit ol this gieat constitutional remedy The 
party impiisoning was at hbeity to delay his obedience to the 
first writ, and might wait till *i second and a third, called an 
alias and a pin? ics, wcie issued, before he pioduced the party , 
and many other vexatious sliifts weie practised to detain state- 
prisoners in custody But whoevei will attentively considei 
the English history, may observe, that the flagrant abuse of 
any powei, by the ciown or its ministers, has always been 
productive ol a struggle, which eithei discoveis the exercise 
of that powei to be contrary to law, or (if legal) lestrains it 
for the future This was the case m tlie present instance 
Tlie oppression of an obscuie individual gave birth to the 
famous habeas corpus act, 31 Car II c2 which is frequently 


rensis^ qut Ltberlatis j)er»onatts omnt~ 
** viodec vindex legUimus est Jere solusj 
“ usum ommmodum jwlam pronuTitiavit 
“ (nci sem})er simtluj nolns perjyetuo m 
“ posterum denegarufum Quod, ut odio- 


** simmum juris jrrodigtumj scienliorUnis 
“ htc univerxis censitum " ( kindle Mar 
claus c 8 edu A J) 1653 ) 

° Pag 132 
P State Tr VII 471 
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considered as another magna caita"^ of the kingdom , and by 
consequence and analogy has also in subsequent times re- 
duced the general method ot proceeding oil these writs 
(though not within the reach of that statute, but i.5suing mere- 
ly at the common law) to the true standard of law and liberty 

The statute itself enacts, 1 That on complaint and request 
in writing by oi on behalf of any peison committed and charged 
with any crme^ (unless committed lor treason or felony ex- 
pressed in the wan ant, or as accessory, oi on suspicion of 
being accessory, before the fact, to an^ petit-treason oi felony , 
or upon suspicion of such petit-treason or felony, plainly ex- 
piessed in the warrant, or unless he is convicted or charged 
in execution by legal process,) the lord chancellor or any of 
the twelve judges, in vacation, upon viewing a copy ot the 
wairant, oi aflidavit that a copy is denied, shall (unless the 
party has neglected for two terms to apply to any court foi 
his enlaigemeiit) aw aid a habeas cot pus toi such prisoiiei le- 
turnable immediately before himself oi any othei of the judges, 
and upon the letuni made shall discharge the party, it bailable, 
upon giving security to appeal and answei to the accusation 
in the pioper couit of judicature That such wnts shall 
be indorsed, as gi anted in pursuance of this act, and signed 
by the peison awarding them 3 That the wiit shall be re- 
turned and the pnsonei biought up, within a limited time, ac- 
cording to the distance, not exceeding in iny case twenty dajs 
4 That ofiiceis and keepeis neglecting to make due letiuns, 
or not ilelivciing to the pnsoner oi Ins agent within six houis 
aftci demand .i copy of the wairant ot commitment, or shifting 
the custody of a pnsonei from one to anothei, without suffi- 
cient reason oi authoiity, (specified in the act,) sliall foi the 
fiist offence foifeit 100/ and loi the second offence 200/ to the 
party grieied, ind be disabled to hold Ins office 5 That no 
person once deluered by habeas cot pus, shall be recommitted 
for the same offence, on penait) ot 500/ 6 That every per- 

son committed for treason oi felony shall, if he lequires it the 
fiist week ot the next term, or the first day of the next session 
C 137 ] of qyc; mvX tet minet , be indicted m that term or session, oi 
else admitted to bad unless the king’s witnesses cannot be 


See book 1 ch 1 
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produced at that time and jf acquitted, or if not indicted and 
tried in the second term, or session, he shall be discharged 
from his impiisonment for such imputed offence but that no 
person, after the assizes shall be open for the county in which 
he IS detained, shall be lemoved by habeas coipus^ till after the 
assizes aie ended , but shall be left to the justice of the judges 
of assise. 7 That any such pnsonei may move foi and obtain 
his habeas coi pu% as well out of the chancery or exchequer, as 
out of the king’s bench or common pleas , and the lord chan- 
cellor or judges denying the same, on sight of the wanant oi 
oath that the same is refused, foifeit severally to the party 
grieved the sum of 500/ 8 That this writ of habeas corpus 

shall run into the counties palatine, tinqiie poits, and other 
piivdeged places, and the islands of Jersey and Guernsey 
9 That no inhabitant of Kngland (except persons contracting, 
oi convicts praying to be transported, or liaving committed 
some capital offence in the place to which they are sent) shall 
be sent prisoner to Scotland, Ireland, Jeisey, Guernsey, or 
any places beyond the seas, within or without the king’s do- 
minions, on pain that the paity committing, his advisers, 
aidei s, and assistants, shall forfeit to the party aggrieved a sum 
not less than 500/ to be lecovered with treble costs shall be 
disabled to beai any ofhce of trust oi profit, shaU incur the 
penalties of prannitmte ^ and shall be incapable of the ^king’s 
pardon. 

This is the substance of that great and important statute 
which extends (we may obseive) only to the case of commit- 
ments for such criminal charge, as can produce no inconveni- 
ence to public justice by a temporary enlargement of the pri- 
soner all other cases of unjust imprisonment being left to the 
habeas coi ints at common law^ But even upon writs at the com- 

mon law it IS now expected by the court, agreeable to antient 
precedents ^ and the spirit of the act of parliament, that the 
writ should he immediately obeyed, without waiting for any 
alias oi pluries , otherwise an attachment will issue By 
which admirable regulations, judicial as well as parliamentary, 
the remedy is now complete for removing the injury of unjust 
and illegal confinement A remedy the more necessary, be- 


^ 1 Burr 633 
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cause the oppression does not always arise from the ill-nature, 
but sometimes from the mere inattention of government For 
It frequendy happens in foieign countries, (and has happened 
in England during temporary suspensions * of the statute) 
that persons appiehended upon suspicion have suffered along 
imprisonmer f, meiely because they were forgotten. (17) 

Thl sati^f actor y remedy for tins injury of false impiison- 
ment, is by an action of tiespass vi et aimiSy usually called an 
action of false impiisonment , which is geneially, and almost 
unavoidably accompanied with a charge of assault and batteiy 
also and therein the party shall recover damages foi the in- 
jury he has received , and also the defendant is, as for all othei 
injuries, committeil with force, oi x>i et armiSy liable to pay a 
fine to the king for the violation of the public peace 

III Wnn regard to the thud absolute right of individuals 

® See Vol I pag 136 


(17) As the 31 C 2 c 2 extends only to cdses of commitment, or de- 
tainer for criminal or supposed eriinmil matter, it has been thought 
expedient to extend the remedies it gives to all other iiiiscellatieoiis causes 
of confinement By the 56 G 3 c lOO , any one ol the judges in England 
or Ireland may in vacation-time award the wiit, if, upon affidavit, or af- 
firmation (in cases, where, by law, an affirmation is allowed), probable and 
reasonable ground for it shall appeal Ihc writ is to be returnable 
immediately betorc the juilgc vs ho uvards it or any other judge of the 
same court, or if issued so late in the vacation as to make it not conve- 
niently returnable ui the same vacation, it may be then made returnable in 
court on u certain day m the next term Although the return upon the 
face of It be good and sufficient, the truth of it may be questioned, and the 
facts examined on affidavit or affirmation The courts may aw aid this 
writ also 111 term time, returnable if convenient in the next vacation 
before any judge of the respective court , and in all these cases disobe- 
dience to the wnt niav he punished as a contempt of court The last 
section extends the provisions of this act as to the return of the wnt, and 
the punishinefit for disobedience, to all writs issued under the 31 C 2 c 2 
See Cl ow Icy’s case before icferred to, 2 Swunst R p 60 n (a), from 
which It appears tint in 1758, a bill similar to this passed the commons, 
and was thrown out in the house of lords, that the judges were then 
directed to prepare a bill for the same purpose, and that such bill was 
prepared, and was probably the original of the present statute bee New 
Pari Hist XV p 871 874 Sir John Wilmot’s notes, p 77 Dodson’s Life 
of Sir M Foster, p 4 9 7« 
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or that of private property, thoiigli the enjoyment oi it, when 
acquired, is strictly a personal right; yet as its natuie and 
original, and the means of its acquisition or loss, fell more di- 
rectly under our second geneial division, of the tights 
things , and as, of course, the wiongs that affect these rights 
must be lefeired to the corresponding division in the piesent 
book of our commentai les , I conceive it w ill be more commo- 
dious and easy to considei together, rather than in a separate 
view, the injuiies that may be ofFeied to the enjoyment^ as well 
as to the i ightsy of propei ty And therefoi e I shall hei-e con- 
clude the head of injuiies affecting the absolute rights of in- 
dividuals 

Wr are next to contemplate those which affect their rela'~ 
tive lights, 01 such as aie incident to peisons considered as 
members ot society, and connected to each othei by various 
ties and relations, and, in particulai, such injuries as may [ 139 ] 
be done to peisons under the foui following relations ; hus- 
band and wife, parent and child, guardian and ward, master 
and ser\ant 


I. Injuries tliat may be offered to a person considered as 
a husbandy are principally three abductiotiy oi taking away a 
man’s wife, adultayy oi criminal conveisation ivith her, and 
heating oi otherwise abusing her 1 As to the fiist sort, 
abdiictiony or taking hei away, this may eithei be by fraud and 
persuasion, or open violence though the law in both cases 
supposes foice and constraint, the wife having no power to 
consent, and theiefoie gives a remedy by writ of tavishmenty 
or action of trespass vi it airms, de uxoie tapta et abducta^^ 
This action Jay at the common law , and thereby the husband 
shall lecover, not the possession" of his wife, but damages for 
taking her away and by statute Westm 1 3Edw»Lcl3 
the offender shall also be impi isoned two years, and be fined 
at the pleasure of the king Both the king and the husband 
may therefore have this action'^, and the husband is also 
entitled to recover damages in an action on the case against 
such as persuade and entice the wife to live separate from him 


* fM 


‘ P N B 89 
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without a sufficient cause* The old law was so stiict in 
this point, that if one’s wife missed hei way upon the road, it 
was not lawful for another man to take her into Ins house, 
unless she was benighted and m dangei ol being lost or 
drowned^, but a stranger might cany her behind him on 
horseback to inaikct to a justice of the peace tor a wan ant 
against her husband, oi to the spnitual coiiit to sue toi a di- 
vorce* 2 AdidUny^ oi ci iminal conversation with a man’s 
wife, though It IS, ns i jiublic ciiine, left by oui laws to the 
coercion of the s| nitiial courts, jet, considered as a cud in- 
jury, (and surclj there can be no grcatei ) the law gives a satis- 
faction to the husband foi it by iction of trespass vi ct amus 
against the adulterer, whcicin the damages lecovered are usu- 
[ 140 ] ally very large and exemjdarj But these are pro})eily in- 
creased and diminished bv cucumstances as the rank and 
foi tune of the plaintiff and defendant, the relation or connection 
between them , the seduction oi othei wise of the wife, founded 
on herpievious behavioui and chaiactcr, and the liusbnnd’s 
obligation by settlement or othei wise to piovide foi those 
cluldien, whom he cannot but suspect to be spunous In this 
case, and U})on indictments foi polygimv, a niariiage in fact 
must bepioved, though geiuM ally, m other cases, reputation 
and cohabitation arc suflicient evidence of man lage ‘’(18) The 

* I aw of nisi jtrius 7H * I aw of nisi prius 2(> 

> J)ro Abr t trespass 213 **4 Burr 20*57 

Ibid 207 410 


(18) 'I lie author Ins noticed in the text some of those ciicuinstances 
which will go to reduce the damages, but whuh leave the iction main- 
tainable fhcrc are, however, nrcumstance* in the conduct of the 
husband, which may do away entirel) with his right of action It is not 
easy to draw the precise line between the misbehaviour which will only 
I educe tlie damages, and that which will destroy the action, for there has 
been some difference of opinion among the judges on the subject, but 
thus far it may be safe to adopt the language of a modern text writer, 
that, “ if the husband has consented to, or provided means for the adul- 
** terous intercourse of his wife with the defendant, the ground of the 
“ action IS removed, and the defendant will be entitled to a verdict, for 
" volenti non fit tnjuiia^* Selwjn’sNi Pn 5 edit p 12 Another ques- 
tion of perhaps greater difficulty arises where the acts of adultery are only 
proved after the husband and wife have separated b) consent It is said 
that the legal foundation of the action is the loss of the societj , comfort, 
and assistance of the wife, and therefore that no action can be maintained 

for 
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third injury is that of heating a man's wife, ^ or otherwise ill- 
using her , foi which, if it be a common assault, battery, or 
imprisonment, the law gives tlie usual rei^iedy to reco\er da- 
mages, by action of trespass vt et atmtSy which must be brought 
in the names of the husband and jointly but if the beat- 
ing or other maltreatment be very enormous, so that thereby 
the husband is deprived for any time of the company and as- 
sistance of his AYife, the law then gives him a separate remedy 
by an action of trespass, m nature of an action upon the case, 
for this ill-usage, pe^ quod coiisoitium amisit , m which he shall 
recover a satisfaction in damages ^ 

II iNjurtiEs that may be offeied to a person considered m 
the relation ot a payeyit were likewise of two kinds I Abdw* 
tion, oi taking his children away, and, Manying his 
son and hen without the father's consent, whereby during 
the continuance of the military tenures he lost the value of 
his marriage But this last injury is now ceased, together 
with the right upon which it was grounded , for, the father 
being no longer entitled to the value of the marriage, the 
marrying his heir does him no sort of injury for which a 

' Cro Jac 501 538 

for that loss, when the plaintiff has voluntarily renounced them before, 
upon this principle, the case ot Weedon v 'Timbrell^ 5 T R was de- 
cided It should be observed that if the action is in form neceatardy 
tiespass vt et at mtd, which perhaps is not quite settled, the legal foundation 
of It will not be the consequential damage just stated , but independently 
of this, upon grounds of policy and inorahty, the decision may seem 
questionable, a voluntary separation may sometimes take place under 
circumstances which still leave the husband both comfort and assistance 
from the wife, so long as her character remains unimpcached, (as for ex- 
ample, in the care and education of their children,) but which her adultery 
will deprive him of Besides, it seems a dangerously easy step in the ar- 
gument to say, that if the husband can maintain no action, where he has 
consented to the separation, he can maintain none even where he has not 
consented to it, against the person who finds the wife in that state of 
separation, and then seduces her, because that person does not occasion 
the los« of which he complains From the case of Chambers v Caulfield, 
6 East’s R 244 , It may be inferred, that the decision now under consider- 
ation 13 not to be extended in any way , that the renunciation must be 
absolute and entire, and that a separation even voluntary, if it was spe- 
cifically only for a time, or if it left the husband nghts in his wife, and 
claims on her comfort and assistance, would not be a bar to the action 
VOL. Tir. M 
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civil action will lie As to the othei, of abduction, or taking 
away the cluldren fiom the lathei, that ib also a matter ot 
doubt whethei it be a end injuiy oi no, for, before the 
abolition ot the tenure in clnvaliy, it was equally a doubt 
whether rn action would he foi taking and carrying away 
[ 141 ] any other child besides the hen some holding that it would 
not, upon the supposition that the only giound oi cause of 
action was losing the value ot the hen’s maniage, and othei s 
holding that an action would lie toi taking away ariy of the 
children, for that the parent hath an interest m them all, to 
provide foi then education'* It thereloie before tlie aboli- 
tion ot these tenures it was an injury to the tathei to take 
away the rest of his children, as well as Ins hen, (as I am 
inclined to think it was,) it still lemaiiis an mjuiy, and is 
remediable by wiit ot 7 ain^hmait^ 01 action ot trtspa'iH vi et 
armis^ de Jtlw, x^el filta^ tapto vd abduefo ® in the same manner 
as the husband may have it, on account ot the abduction ot 
his wife (19) 

III Ora similiU natme to the last is tlic i elation oiguaid- 
tan nwA ward, and the like actions midalis mutaruhsy as aie 
given to fatlieis, the guaidian also has toi lecovery ot 
damages, when his ward is stolen or ravished away tiom him ^ 
And though guardianship in chivalry is now totally abolished, 
which was the only beneficial kind of guaidiaiiship to the 
guardian, yet the guardian m socage was always^ and is still 
entitled to an action ot 7avis/imenf^ if his ward or pupil be 
taken from him but then he must account to his pupil toi 
the damages which he so iccoveis'* And, as guaidian in 
socage was also entitled at common law to a writ ot rig/d of 
ward, de custodm toiac tt Jiaeiedis, in ordei to recovei the 
possession and custody ot tlie infant so I apprehend that he 
IS still entitled to sue out this antiquated writ But a moie 
speedy and summary method of rediessmg all complaints 
relative to wauls and guardians hath of late obtained by an 

Cro Ebz 770 « F N B 139 

* F N B 90 Haleon F N B 139 

N B H9 • F N B 139 


(19) The writ ieferred to m F N B adds, « harede'* to jUto or Jilid, 
and the form in the register is the same 
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application to the court of chancery, which ib the supiemc 
guardian, and has the superintendant jurisdiction of all the 
infants in the kingdom And it is expressly piovided by 
statute 12 Car II c 24? that testamentaiy guardians may 
maintain an action of ravishment or trespass, for recovery of 
any of then wards, and also foi damages to be applied to the C 
use and benefit of the infants ^ 

IV To the relation between viaste) and se7vant^ and the 
lights accuiing therefrom, there are two species of injuries 
incident The one is, letaining a man’s hired ser\ant before 
his time IS expired, the other is beating oi confining him m 
such <i mannei that he is not able to perform his work As 
to the first, the retaining another pei son’s seivant during the 
time he has agieed to serve his present master, this, as it is 
an ungentlemaiilike, so it is also an illegal act For every 
mastei has by his contiact purchased tor a valuable consider- 
ation the seivice of his domestics foi a limited time the 
inveigling oi hiring his servant, which induces a breach of 
this contract, is theiefoie an injury to the master; and for that 
injury the law has given him a remedy by a special action on 
the case and he may also have an action against the servant 
foi the non-peiformance of his agreement * But, if the new 
mastei was not apprized of the former contract, no action lies 
against /nni unless he refuses to lestore the servant, upon 
demand The other point of injury, is that of beating, 
confining, or disabling a man’s servant, which depends upon 
the same pi inciple as the last , vtz» the property which the 
master has by his contract acquired m the laboui of the 
bcivant In this case, besides the remedy of an action of 
batteiy oi impiisonnient, which the servant himself as an indi- 
vidual may have against the aggressor, the master also, as a 
rccompence for /its immediate loss, may maintain an action of 
trespass vt ct at mis , in which he must allege and prove the 
special damage he has sustained by the beating of his servant, 
j)ei quod setvittum amsit " and then the jury will make him a 
proportionable pecuniary satisfaction. A similar practice to 
which, we find also to have obtained among the Athenians , 

k 2 P Wms 108 ™ F R B 168 Winch SI 

'FNB1G7 ‘•9 Rep 113 10 Rep 130 
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where masters were entitled to an action against such as beat 
or ill-treated their servants ® (20) 


We may observe that in these relative injuries, notice is 
only taken of the wrong done to the superior of the parties 
related, by the breach and dissolution of either the relation 
Itself, or at least the advantages accruing therefrom, while 
the loss of the inferior by such injuries is totally unregarded 
One reason for which may be this that the inferior hath no 
kind of property in the company, care, or assistance of the 
supeiior, as the superior is held to have in those of the inferior, 
and therefore the inferior can suffer no loss or injury The 
wife cannot recover damages for beating her husband, foi she 
hath no separate interest in any thing during her coverture. 
The child hath no property in his father or guardian , as they 
have in him, for the sake of giving him education and nuiture 
Yet the wife or the child, (21) if the husband or parent be 
slain, have a peculiar species of criminal prosecution allowed 
them, in the nature of a civil satisfaction, which is called an 
appealy and which will be considered in the next book And 
so the servant, whose master is disabled, does not thereby lose 
his maintenance or wages He had no piopeity in his niastei , 
and, if he receives his part of the stipulated contiact, he 
suffers no injury, and is therefore entitled to no action, for 
any battery or imprisonment which such master may happen 
to endure 

^ Pott Antiq b 1 c 26 

(20) It IS indirectly in this form of action that the law gives a satisfac- 
tion to a parent for the seduction of his daughter In order, therefore, to 
maintain it, some evidence, however slight, that the daughter was in the 
habit of perfoiming acts of service for her father is indispensably necessary, 
and when these are proved, the age of the daughter or her residence are 
immaterial , but though the injury may have been committed while the 
daughter was a minor, yet, d she then formed no part of her father’s family, 
and had left it without any intention of returning, the action is not main- 
tainable When the legal foundation is onte laid by proof of the service, 
the damages are not to be measured by the loss of that service, but by all 
the circumstances of the case It seems hardly necessary to observe that 
the action may be maintaineil by any one who fills the situation of master, 
though he may not be the father of the female seduced , the loss of service 
being the legal principle on which it rests, and therefore it has been ex- 
tended even to the case of one suing tor the seduction of his adopted child. 
Jrmn v Dearnutrif 1 1 East, 2*5 

hmr male SeeVoI IV p 314. 
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CHAPTER THE NINTH. 

OF INJURIES TO PERSONAL 
PROPERTY. 


JN the preceding chapter we considered the wrongs or 

injuries that affected the rights of persons, either con- 
sidered as individuals, or as related to each other , and are at 
present to enter upon the discussion of such injuries as affect 
the rights of property, together with the remedies which the 
law has given to repair or redress them 

And heie again we must follow our former division * of 
pioperty into personal and real, personal, which consists in 
goods, money, and all other moveable chattels, and things 
thereunto incident a property which may attend a man’s 
person wherever he goes, and from thence receives it’s deno- 
mination and real pioperty, which consists of such things 
as are permanent, fixed, and immoveable, as lands, tene- 
ments, and hereditaments of all kinds, which are not annexed 
to the person, nor can be moved from the place m which they 
subsist 

First then we are to consider the injuries that may be 
offered to the rights of personal property, and of these, first 
the rights of personal property in possession and then those 
that are m action only 

1 The rights of personal property in possession are liable 
to two species of injuries the amotion or deprivation of 
that possession , and the abuse or damage of the chattels, 

* See Book II cl) 2 ^ Book II c 25 
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while the possession continues in the legal owner The for- 
mer, or deprivation of possession, is also divisible into two 
branches, the unjust and unlawful takmg them away, and 
the unjust detaining them, though the oiiginal taking might 
be lawful 

1 And first of an unlawful taking The light of propel ty 
in all external things being solely acquired by occupancy, as 
has been formerly stated, and preserved and transfeiied by 
grants, deeds, and wills, which are a continuation of that 
occupancy , it follows as a necessary consequence, that when 
I once have gained a rightful possession of any goods oi 
chattels, eithei by a just occupancy or by legal transfei, 
whoever either by fraud or force dispossesses me of them, 
IS guilty of a tiansgression agunst the law of society, which 
IS a kind of secondary law of nature For there must be 
an end of all social commeice between man and man, un- 
less private possessions be secured from unjust invasions 
and, if an acquisition of goods by either force oi fiaiid were 
allowed to he a sufficient title, all piopeit} woultl soon he 
confined to the most strong, or the most cunning, and 
the weak and siinple-minde<l part of mankind (which is by 
fai the most numerous division) could ne\er be secure of their 
possessions 

Thf wiongful taking of goods being thus most clearly an 
injury, the next consideration is, what icmcdy the law of 
England has given foi it And this is, in the fiist [ilace, the 
restitution of the goods themselves so wrongfully taken, with 
[ 146 ] damages for the loss sustained by such unjust invasion , which 
is effected by action of leplevin, an institution, which tlie 
mirroi ascribes to Glanvil, chief justice to king Flemy the 
second This obtains only in one instance of an unlawful 
taking, that of a wrongful distress , and this and the action 
of detinue (of which I shall piesently say more) are almost 
the only actions, m wluch the actual specific possession of 
the idenUcal personal chattel is restored to the proper ow nei 
For things personal are looked upon by the law as of a 
nature so transitory and peiishable, that it is for the most part 


^ c 2 § 2t> 
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impossible eithei to ascertain then identity, or to restore 
them in tlie same condition as when they came to the hands 
of the wiongtul possessoi And, since it is a maxim that 

It V nermnem cogit ad vana^ i^ai i 7 npossihzlia^^ it therefore 
contents Itself in general w ith lestoring, not the thing itself, 
but a pecuniary equivalent to the paity injured , by giving 
him a satisfaction in damages But in the case of a distress 
the goods arc from the first taking m the custody of the law, 
and not merely in that of the distreinor , and theiefoie they 
may not only be identified, but also restored to their first 
possessor, without any material change in then condition. 

And, being thus in the custody of the law, the taking them 
back by force is looked upon as an atiocious injuiy, and 
denominated a itscom^ for which the distieinoi has a remedy 
in damages, eithei by writ ot 7 escotis^y m case they were 
going to the pound, or by writ de paico fiacto^ or poimd-- 
breach"^ ^ m case they were actually impounded He may 
also at his option bring an action on the case for this injury 
and shall theiein, if the distiess were taken for rent, re- 
cover treble damages^ The term rescous is likewise applied 
to the forcilile delivery of a defendant, when ariested, from 
the officei who is cai lying him to prison In which creum- 
stances the plaintiff has a similar lemedy by action on the 
case, oi of 7e<^com^ or, it the sheriff makes a letiirn of such 
Hscous to the couit out of which the process issued, the res- [ 14.7 ] 
cuei will be punished by attachment (1) 

l N B 101 6 Mod 211 

^ Ibul 100 h Cro Jic 419 Salk 5»6 

^ Stat 2 W & ivr Scs«? 1 c 5 

(1) The sheriff can onl) return a rescous on mesne process, except it baa 
been made bv the king’s enemies, it the 7e^cous has taken place on final 
piocess, OI by prison breach, the sheriff is liable, in the first case, because 
he has authority to call out the jwsse comitatu^, and is bound to do so if 
he ipprchends torcc , in the second, because it is at lus peril to see that his 
prison IS sUong enough to keep the prisoner A reason is given for the 
distinction m the case of Maj/ v Proby and another, Cro Jac 419 , which 
seems not satislactory , it is said that the party may renew his process, if 
mesne, and therefore by the rescue, only loses the benefit of one wnt, 
which is so small a loss, that the law will not punish the sheriff for it, 
whereas, when final process is once executed, the party is deemed to have 
satisfaction m the eye ot the law, and can have no new process It seems, 

M 4 however, 
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An action of replevin, the regular way of contesting the 
validity of the transaction, is founded, I said, upon a distress 
taken wrongfully and without sufficient cause , being a re- 
dehvery of the pledge *, oi thing taken in distress, to the 
owner , or upon bis giving security to try the right of the 
distiess, arJ to restore it if the right be adjudged against 
him*^ after which the distreinor may keep it, till tender 
made of sufficient amends but must then re-dehvei it to the 
owner K And formerly, when the party distreined upon in- 
tended to dispute the right of the distress, he had no othei 
process by the old common law than by a writ of replevin, 
tepiegiatt Jactas”^ y which issued out of chancery, command- 
ing the sheriff to deliver the distress to the owner, and after- 
wards to do justice in respect of the matter m dispute in his 
own county-court But this being a tedious method of pro- 
ceeding, the beasts oi other goods weie long detained from 
the ownei to his great loss and damage ® For which reason 
the statute of Marl bridge‘s directs, tliat (without suing a writ 
out of the cliancery) the sheriff immediately, upon plaint to 
him made, shall proceed to leplevy the goods And, tor the 
greatei ease of the parties, it is farther provided hy statute 
iP&M c 12 that the sheriff shall make at least four de- 
puties in each county, for the sole purpose of making le- 
plevms. Upon application therefore, eitliei to the sheriff or 

• Sec pag 13 F N B 68 

Co But 145 ”2 Inst 139 

^ 8 Hep 147 « 52 Hen III c 21 


however, settled that in this case the part\ may have a new writ, which it 
will not he in the mouth of the rescued person to object to , and it would 
be hard indeed if he could not Muunsnn \ Alylon^ Cro Car 240 2 55 A 
more satisfactory reason is assigned in Bac Ab tit Rescue, El, arising 
from the different situation in which the person stands on mesne and on 
final process in the first case the party has been guilty of no contempt, and 
has falsified no bad, there is no ground, therefore, for presuining any inten- 
tion to escape from the custody of the law, but after judgment, the party 
ought to have paid the condemnation money, or surrendered his person , 
both he and his bail are in default , it may be presumed, therefore, that he 
will not be forthcoming, and the sheriff ought to have come prepared, with 
a sufficient force to meet resistance, or attempts at rescue 

Upon the return of a rescue, the plaintiff may proceed against the res- 
cuers not only by attachment, but also by action on the case, or b\ indict- 
ment Com Dig Reseous, D 2, 3 
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one of his «aid deputies, security is to be given, in pur- 
suance of the statute of Westm 2 1 ‘^Edw I c 2 1 That 

the party leplevying will pursue his action against the dis- 
treinor, for whiJi purpose he m plegios de prosequendoy 
or pledges to prosecute , (2) and, 2 That if the right be 
determined against him, he Hill return the distress again, 
for which puipose he is also bound to find plegios de letotno 
kabendo Besides these pledges, the sufficiency ot which is [ HS ] 
discretionary and at the peril ot the sheriff, the statute 
11 Geo II cl9 requires that the officer, granting a replevin 
on a distiess for rent, shall take a bond with two sureties in 
a sum of double the \alue of the goods dislreuied, condi- 
tioned to prosecute the suit with effect and without delay, 
and foi retiiui of the goods , which bond sh^Jl be assigned 
to the avowant or ])er&on making cognizance, on lecjuest 
made to the officer , and, if forf^ted, may be sued [upon] in 
the name of the assignee And certainly, as the end of all 
disti esses isonl^ to compel the party distremed upon to satisfy 
the debt or duty owing from him, this end is as well answered 
by such sufficient suieties as by retaining the very distress, 
which might frequently occasion gieat inconvenience to the 
owner , and that the law never wantonly mfficts (3) The 
sheriff, on receiving such security, is immediately, by his 
officeis, to cause the chattels taken m distiess to be lestored 
into the jiossession of the party distremed upon , unless the 


(2) Lord Coke bays, that the pkfiu dc prosequendo were by the common 
law, Co Litt 145 1), in (1 there is nothing m the words of the statute of 
Westm 2 which contradicts this 

( 3 ) The statute further enacts that the “ court wherein such action is 
“ brought, may by a i ule give such relief to the parties on such bond as 

may be agreeable to justice, and such rule shall be in the nature of a 
" defeazance to such bond ” The object of the statute being to give the 
defendant in replevin a benefit collateral to, and besides any remedy which 
was in hi5 reach, either at common law or under the statute 1 7C 2 c 7 , 
for which, see post p 1 50 , it was seen that cases of hardship might arise by 
his pursuing two remedies, when one had been complete, as where a 
plaintiff should have neglected to prosecute his suit with effect, the replevin- 
bond under the statute of G 2 would be forfeited, and yet the defendant 
might still by the writ* of tnquirv under the statute of Charles have ob- 
tained the value of the goods and his damages To meet such a case as 
this, tbe statute gives this equitable power to the court See Tumor v 
Turnery 2 Brod & Bmgh 107 
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distreinor claims a propeity m the goods so taken Foi if, 
by this method of distress, the distreinor happens to come 
again into possession of his own pioperty m goods which before 
he had lost, the law allows him to keep them, without any 
icfcrcnce to the manner by which he thus has legaincd posses- 
sion , being i kind of peisonal lemitta ^ Jt therefore the 
disticirioi claims any such property, the paity leplevying must 
sue out a writ de opintate obanda^ m which the sheiifF is 
to tiy, by an iiKjucst, in whom the piopeity pievious to the 
distress subsisted*^ And if it be found to be in the distieinor, 
the sheriff can jirocecd no faithei , but must return the claim 
of piopeity to the court of king’s bench oi tommon pleas, to 
be theie faithei prosecuted, if thought adviseablc, and there 
finally deteimjncd'* 

13ui if no cl urn of piopei ty be put in, oi if (upon tiial) 
tlie sheriff’s inquest detei mines it against the distiemoi , then 
the shoiiff H to icplevy the goods (making use of even foice, 
149 ] distiemoi makes i esi stance '') ni ease the goods be found 

within his county Rut it the dish ess be earned out of the 
connl}, oi eonteahtl, then the shenlf may letinn that the 
good^, 01 beasts, aie doiiftitd^ ilongata^ earned to a distance, 
to places to him unknown and theieupon the paity leplcv}- 
ing shall have a wiitof capias in witho nam, in vtlito (oi, more 
properly, iipctito) namio , a term which signifies a second oi 
lociprocal distiess^ in lieu of the fust winch was eloigned It 
lb ihcicfoie a command to the sheiifTto take othei goods of 
the distiemoi, m lieu of the distiess foimeily taken, and 
eloigned, oi withheld tiom the ownei * So that hcie is now 
dish ess against ilistress , one being taken to answei the othei, 
by wa} of lepiisal”, and as a punishment foi the illegal be- 
havioui of the original distieinor For which reason goods 
taken in ‘•^ithunam cannot be leplevied, till theoiigiiial distress 
IS foithcommg'' 

o J>tc i>ig 19 word uxlhtTnam is used as equivalent to 

1* Finch L Ilf) Co IiU 115 b reprisah (Stiernhook, de jure Sucon 

‘^Colitt 115 Finch I *170 ^ 1 c 10 

191 Raym 475 FNB 73 The sub 

' Smidi’s Common w b 3 c 10 stance of tins rule composed the terms 

2 Inst 141 Hickes s r/it5<iio 164 of that famous question, with which 

*FNB6973 sir Thomas More (when a s^dent on 

“ In the old northern languages the his travels) is said to have puzzled a 
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But, in common cases, the goods are deliveied back to the 
party replevying, who is then bound to bring his action of 
replevin, which maybe prosecuted in the county court, be 
the distiess of what value it may'^ But eithei party may re- 
move It to the superioi courts of king’s beiidi or common 
pleas, by writ of rccotdmi or/io/ic*, the plaintiff at pleasure, 
the defendant upon reasonable caused , and also, if in tlie 
couise of pioceedmg any right of fieehold comes in question, 
the shei iff can proceed no fai tliei ^ , so that it is usual to carry 
It up in the fiiist instance to the courts of Wcstminstei-hall 
Upon this action brought, and declaiatioii delivered, the dis- [ 150 ] 
tieinoi, who is now the defenchiit, makes awttvy, that is, he 
at’otCA tikirig the distiess in his own right, or tlie right of his 
wife*, and sets loith the loason of it, as foi lent aircie, da- 
mage done, 01 other cause , oi else, it he (u^jtifies in another’s 
right as his baihfl oi seivant, he is said to make cou;mzance ^ 
that IS, he achuo^icd^fcs the taking, but insists that such taking 
was legal, as he acted by the command of one who had a 
right to distrem, and on the truth and legal meuts of this 
avowiy 01 cognizance the cause is determined If it be de- 
termined foi the plaintiff, viz tliat the distress was wrong- 
fully taken , he has already got Ins goods back into his own 
possession, and shall keep them, and moreover recover da- 
mages^ But if the defendant pi ev ails, by the default or non- 
suit of the plaintiff, then he shall have a wiit de letoino ha~ 
bendo, whereby the goods or chattels (which were distreined 
and then leplevied) aic retmned again into his custody, to 
be sold, 01 otlieiwise disposed of, as if no replevin had been 
made \nd at the common law, the plaintiff might have 
bi ought anothei replevin, and so in infiniium to the intole- 
rable vexation of the defendant Wheiefore the statute of 
Westm 2 c 2 restrains the plaintiff, wlien nonsuited, from 
suing out any fresh replevin f but allows him a judicial writ, 

pragmatical pi ofessor in the university capable ol being replevied fHoddesd 
of Bruges in Handers, who gave a c ^ ) 
universal challenge to dispute with any 2 Inst 1J9 
person in any science in omnx subtil^ ^ Ibut 23 
et de qiiohhet ente Upon which Mr ^ F N B 69, 70 
More sent him this question, “ ufrwwi ^ Tinch L 317 
avena carucae^ capta in vetito namiOy “ 2 Saund 195 
“ Sint irrejde gibdia J whether beasla of F N B 69 
the plough, taken m withernam, are in- 
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issuing out of the original record, and called a writ of second 
deliverance^ in order to liave the same distress again delivered 
to him, on giving the like security as before And, if the 
plaintiff be a second time nonsuit, or if the defendant has 
judgment upon verdict or demurrer in the first replevin, he 
shall have a writ of 'tetian tii eplevisahle , aftei which no writ 
of second deliverance shall be allowed But in case of a 
distress for rent arrere, the writ of second deliverance is in 
effect'^ taken away by statute 17CarII c?, which directs 
that, if the plaintiff be nonsuit before issue joined, then upon 
suggestion made on the letoid in nature of an avowry oi cog- 
nizance , or if judgment be given against him on dernurier, 
then, without any such suggestion, the defendant may have 
151 ] inquire into the value of the distress by a jury, and 

shall recover the amount of it in damages, if less than the ai- 
rear of rent, or, if moie, then so much as shall be equal to 
bucli aireai, with costs oi, if the nonsuit be after issue joined, 
or if a veidict be against the plaintiff, then the juiy impanelled 
to try the cause shall assess such arreais for the defendant 
and if (m any of these cases) the distress be insufficient to an- 
swer the arrears distremed for, the defendant may take a far- 
thei distiess oi distresses^ (t) But otherwise, if, pending a 
replevin foi aformei distress, a man distreins again foi the same 
rent or seivice, then the paity is not diiven to his action of 
replevin, but shall have a writ of recaption^ and lecover da- 
mages for the defendant the re-distremor’s contempt of the 
process of the law 

In like manner, other remedies for othei unlawful takings 
of a man^s goods consist only m recovering a satisfaction in 
damages As if a man takes the goods of another out of his 
actual oi virtual possession, without having a lawful title so to 
do. It IS an injuiy, which, thofigh it doth not amount to 
felony unless it be done ammo Jwandi^ is nevertheless a trans- 
giession, for which an action of ttespass vi et aimis wdl lie, 

‘ 2 Inst 340 ' Stat 17 Car II c 7 

1 Veiilr 64 ^ t N B 71 

(4) See the mode of proceeding, under this statute, in the notes of the 
learned editors to i Saund R 195 Moumony Kedihaw , and 2 Saund 
R. 286. Poole y Longutvill 
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wherein the plaintiiF shall not recover the thin^ itself, but 
only damages for the loss of it. (5) Oi, if committed without 
force, the party may, at his choice, have another remedy in 
damages by action of Uavei and conversion^ of which I shall 
presently say moie, 

2 Deprivaiion of possession may also be by an unjust 
detainer of another’s goods, though the original taking was 
lawful As if I distrein another’s cattle damage-feasant, and 
befoi e they are impounded he tenders me sufficient amends , 
now, Uioiigh the original taking was lawful, my subsequent 
detainment of them aftei tender of amends is wiongful, and 
he shall have an action of leplevin ag imst me to lecover them^ 
jn which he shall lecover damages only for the detention and not 
foi i\\Q caption^ because the oiigmal taking was lawful Oi, if f 152 ] 
I lend a man a horse, and he aflei wards lefuses to restoie it, 
this injury consists m the detaining, and not in the oiiginal 
taking, and the regular method for me to recover possession is 
by action of detinue In this action ot detinue^ it is necessary 
to ascertain the thing detained, in such a manner as that it may 
be specifically known and recovered Therefore it cannot 
be brought for money, corn, or the like, for that cannot be 
known from othei money or com , unless it be in a bag or a 
sack, toi then it may be distingmshably marked In older 
therefore to ground an action of detinue, which is only for 
the detaining, these points are necessary ’ 1 That the de- 

fendant came law fully into possession of the goods, as either by 
delivery to him, or finding them , 2 That the plaintiff have 
a property [in them], 3 That the goods themselves be of some 
value, and 4 That they be ascertained m point of identity 

8 F N B 69 a Rep 147 ‘ Co Lilt 286 

r N B ns 


(5) To entitle a man to maintain this action, it is not necessary, as against 
a wrong doer, that he sliould be the lawful owner of the thing taken, but 
he must “ at the time when the act complained of was done either have 
** ihe actual possesmn, or ebe he must have ti comti ucttve possession in 
“ respect of the nght of possession being actually vested in him ** As for 
example, the lord, before setzure^ may bring an action of trespass against 
a stranger who should carry off an estray Foi the nght is in him, and a 
constructive possession m virtue of that nght, the tiling being wubm hu 
manor Per Ashhurst J , Smith y MtUes, 1 T R 480 
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Upon this the jury, if they find for the ))IaintiR, assess the re- 
spective values of the several parcels detained, and also dama- 
ges Toi the detention And the judgment is conditional, that 
the plaintiff lecover the said goods, or (if they cannot be had) 
their lespective values, and also the damages for detaining 
them ^ But theic is one disadvantage whieh attends tins ac- 
tion , VIZ that the defendant is herein pei nutted to wage Ins 
law, that IS, to exculpate hnnselt by oath ‘,(6) and theieby 
defeat the plaintiff of his lemedy which puvilege is giounded 
on the confideuce oiiginally reposed in the bailee by the bailor, 
in die borrowci b\ the lendei, aiul the like, from whence 
irose a stiong picsumptivc evidence, that in the plaintiff’s 
own opinion the defendant was woithy of <iedit But foi 
this reason the action itself is ol late much disused, and has 
given place to the .ution of tiover 

This action of fjon? and (oiivasio/t was in ids ougiihil an 
action of tiespass ujioii the ease, foi leeoveiy of damages 
against such pen son iis had found another’s goods, and lefused 
to dehvei them on demand, but coiwatid them to Ins own 
153 ] use, fioin which finding and com citing it is called an action 
of fiova and convosion Tlie fieedoin of tins action fioni 
wagei of law, and the less degiee of ceitaiiilv icqinsite in de- 
scribing the goods gave it so considciabJe an ad\aiitage 
ovei the action of ddinuty that by a fiction of law actions of 
iyo^c) weie at length pciniittcd to be brought against any man 
who had in Ins possession by aiiv means whatsoever the pciso- 
nal goods of another, and sold them oi used them without the 
consent of the owiiti, oi icfuscd to delivei them when de- 
manded The injury lies in the convcisioii foi any man may 
take the goods of anothei into possession, if he finds them , 
but no finder IS allowed to acquire a property therein, unless 
the owuei be tor ever unknown” and therefoie be must not 
com Cl t them to his own use, which the law piesumes him to 
do, if lie lefuses to lestorc them to the owner foi which rea- 

^ Co Entr 170 Cro Jac 682 Salk 654 

^ Co Litt 295 " See book I eh 8 book II cli 1 and2(> 


(6) bee post 341 
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son such refusal alone is, jn ima facie, sufficient evidence of a 
conversion ° The fact of the finding, or Uovei, is therefore 
now totally iininaterial foi the iilaintiff needs only to suggest 
(as words of form) that he lost such goods, and that the de- 
fendant found them and, if he pioves that the goods aie 1m 
property, (7) and that the defendant had them in his posses- 
sion, It IS sufficient But a coiueision must be fully proved 
and then in this action the plaintiff shall lecovei damages, equal 
to the value of the thing conveited, but not the thing itself, 
which nothing will lecovei but an action of ddinuc oi replevin 

As to the damage that may be oflcrcd to things personal, 
while in the possession ol the owiiei, as hunting a man’s deer, 
sliooting his dogs, poisoning his cattle, oi in anywise taking 
iioin the ^alue of aii}^ of his chattels, oi in ikmg them m a 
worse condition than befoie, these ire injuiies too obvious to 
need e\})hcalion I ha\e only theiefoie to menliou the leme- 
clies given by the law to ledicss them, which aie m two shapes, 
by action of hi vi tt armis, where the act is in itself imme- 

injurious to anothei’s pi operty, and therefoie necessa- [ 154? ] 
rily accompanied with some degree of force, and by special 
action 0)1 ih( cabt, wheic the act is in itself indiffeieiit, and tlie 
injury only co?iseq)i( nlial, and theiefoie arising without any 
breach of the peace In both of which suits the plaintiff shall 
lecovei damages, in juopoition to the injury which he pioves 
that his propel ty has sustained And it is not matei lal whether 
the damage be done by the defendant himself, oi his seivaiits 
by his dnection, foi the action will lie against the mastei as 
well as the servant And, if a man keeps a dog oi other 
biute animal, used to do mischief, as by woi lying sheep, or the 

® 10 Hep '"G Noy’s Max c 44 


( 7 ) This, property imy be either abaoliite and exclusive, or only special, 
that IS, temporary, and subject to the rights of others, as in the caaC of a 
factor to whom goods liavc been consigned by the owner Property of 
either kind without ictiial possession sufhees tor the maintenance ot the 
action 7TRpl2 lD&Pp47 But if there be no actual pos- 
session, theie must be a right of immediate possession, and, therefore, where 
a man had leased his house and furniture for a term, before the expiration 
of which, the furniture was taken in execution by the sheriff for a debt of 
the tenant, it was held that he could not maintain trover, because, during 
the lease, he had no right of possession Gordon v Harperd'^ R. 9 
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like, the owner must answer for the consequences, if he knows 
of such evil habit \ 

II Hiiherto of injuries affecting the right of things per- 
sonal, \\\ possession We are next to consider those which le- 
gard things ui action only oi such rights as are founded on, 
and arise from, contracts , the nature and several divisions of 
which were explained in the preceding volume ^ The viola- 
tion, or non-performance, of these contracts might be extended 
into as great a variety of wiongs, as the rights which we then 
consideied but I shall now considei them m a more compre- 
hensive view, by heic making only a twofold division of con- 
tracts ; VIZ contracts expiess^ and tontiacts implied, and point- 
ing out the injuries that arise fiom the violation of each, with 
their respective remedies 

Express contracts include thiee distinct species, debts, 
covenants, and promises 

1 Tiif legal acceptation of debt is, a sum of money due by 
certain and expiess agreement as, by a bond for a deteimi- 
nate sum , a bill or note , a special bargain , or a lent lesei ved 
on a lease, where the quantity is fixed and specific, and does 
not depend upon any subsequent valuation to settle it The 
non-payment of these is an injury, for which the pioper remedy 
[ 155 ] IS by action of debt*^ to compel the perfoimance of the con- 
tract and recover the specifical sum due* This is the short- 
est and surest remedy, particularly where the debt arises upon 
a specialty, that is, upon a deed or instrument under seal So 
also, if I verbally agree to pay a man a certain jirice for a cer- 
tain parcel of goods, and fail in the performance, an action of 
debt lies against me, for this is also a deieiminate contract 
but if 1 agree foi no settled price, I am not liable to an action 
of debt, but a special action on the case, according to the na- 
ture of my contract And indeed actions of debt are now sel- 
dom brought but upon special contracts under seal , wherein 
the sum due is clearly and precisely expressed for, in case of 
sucli an action upon a simple contract, the plaintiff labours un- 


<1 Cro^Car S54 487 
' SMbook II ch 30 


• F N B,n9 

* Sec kppendiz, No III $ 1 
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tier two difficulties First, the defendant has here the same 
advantage as in an action of detimie^ that of waging his law, or 
pmging himsUf of the debt by oath, if he thinks proper* (8) 

Secondly, in an action of debt the plaintiff must piove the whole 
debt he claims, or recover nothing at all For the debt is one 
single cause of action, fixed and detei mined, and which, there- 
foie, ifjhe pi oof v^aiies fioiii the claim, cannot be looked upon 
as the same contract whereof the performance is sued for If, 
therefore, I bung an action of debt foi 30/ I am not at liberty 
to piove a debt of 20/ and lecovei a verdict thereon', any 
more than if I bung an action of ditinue for a hoise, I can 
thereby recovei an ox For I fail in the proof of that con- 
tract, which my action or complaint has alleged to be specific, 
expiess, and detei inmate (9) But in an action on the case, 
on what is called an uidihilatus ai>mrnpstt^ which is not brought 
to compel a specific peiformance of the contract, but to recover 
damages for it’s non-performance, the implied assumpsit^ and 
consequently the damages foi the breach of it, are in their na- 
tine indeterminate, and will therefore adapt and proportion 
themselves to the tiuth of the case which shall be proved, 
without being confined to the pi ecise demand stated in the de- 
cimation Foi if auij debt be pioved, liowevei less than the [ 156 ] 
sum demanded, the law will laisea promise tanfo^ and the 
damages will of course be piopoitioned to the actual debt So 
that 1 may declare that the defendant, being indebted to me in 
30/, imdtitook or piomiscd to pay it, but failed , and lay my 
damages aiising fiom such failuie at what sum I please and 
the July will, according to the nature of my proof, allow me 

* 4 Rep 94 ^ Bro Ley gaffer 93 Dyer 219 2 Roll 

Abr 706 1 Show 215 


(8) Sec post pp 541 348 

(9) But It IS now scttleil (and it occurs in every day’s practice), that tlie 
plaintiff in an action of debt, may prove and recover less than the sum 
demanded j This, and the circumstance that the judgment is final m the 
first instance, as well as that the wager of law has grown into almost 
entire disuse, have made the action of debt on simple contract, as well as 
specialty, of very frequent use Indeed it is now often brought for the 
recovery of sums, which, fiom the nature of the debt, are uncertain in 
their amount, but in such cases, the courts compel the plaintiff, after a 
judgment by default, to execute a writ of inquiry, and take hi9 judgment 
only for the real damage sustained See post 398 
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eithe* the whole in damages, or any intenoi sum And, even 
in actions of deht^ where the contiact is plo^ed or admitted, if 
the defendant can shew that he has discharged any pait of it, 
the plainljfFshall recover the lesidiie ^ 

The form of the writ of debt is sometimes in the debet and 
detinety and sometimes in the det met or\\y , that is, the writ 
states, eithei that the defendant crwes and unjustly detains the 
debt or thing in question, or only that he unjustly detains it 
It is brought in the debtt as well as detinet, wlien sued by one 
of the oiiginal contracting paities who peisonaily gave the 
credit, against the other who personally incuned the debt, oi 
against his hens, it they aie bound to the payment, as by the 
obligee against the obligoi, the laiidloid against the tenant, 
&c But, il it be bi ought by or against an evecutor foi a 
debt due to oi Iroin tlie testatoi, tins not being bis own debt, 
shall be sued for m the ddinet only"' So also if the action 
be for goods, foi coin, oi an horse, the wiit shall be in the de^ 
tinet only, for nothing but a sum of money, for which I (oi 
my ancestors m my name) have peisonaily conti acted, is pro- 
perly considered as my d(bt And indeed a writ of debt m the 
detinet only, for goods and chattels, is neither more nor less 
than a mere win of detinue , and is followed by the vei^ same 
tudgiuent * 

2 A covFNAN i also, contained m a deed, to do a diiect act or 
to omit one, is anothei species of expiess conliacts, the viol- 
ation or bleach of which is a civil injui y As, if a man covenants 
to be at Yoik by such a day, oi not to exercise a tiade in a 
particulai place, and is not at \oik at the tunc appointed, oi 
[ 157 ] cnnieson his trade m the place forbidden, tlusc aie diicct 
breaches of his covenant, and may be perhaps gieatly to the 
disadvantage and loss of the covehaiitee I'iie rr medy foi this is 
b) a writ of awtnant^ which diiects the shenfFto command 
the defendant geneially to keep liis covenant with the plaintiff, 
(without specifying the natiue of the covenant,) oi shew good 
cause to the contraiy and if he continues refractory, or the 
covenant is already so bioken that it cannot now be specifically 

■ 1 Roll Rep 857 Salk 664 * Rast Entr 174 

* F N B 119 y F N B 145 
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performed, then the subsequent proceedings set forth with pre- 
cision the covenant, the breach, and the loss which has hap- 
pened thereby, whereupon the juiy will give damages, m 
proportion to the injury sustainech by the plaintifl^ and occa- 
sioned by such breach of the defendant’s contract 

There is one species* of covenant, of a different nature 
from the i est , and that is a covenant realy to convey oi dis- 
pose of lands, which seems to be partly of a personal and partly 
of a real natuie® For this the remedy is by a special writ of 
covenant, for a specific performance of the contract, concerning 
ceitain lands particularly described in the writ It therefore 
directs the shei iff to command the defendant, heie called the de- 
forciant, to keep the covenant made between the plaintiff and him 
concerning the identical lands in question and upon this pro- 
cess It IS that fines of lands are usually levied at common law *, 
the plaintiff, oi person to whom the fine is levied, bringing a 
writ of covenant, iji which he suggests some agreement to 
have been made between him and the deforciant, touching 
those paiticulai lands, for the completion of which he brings 
this action And, foi the end of this supposed difference, the 
fine 01 finalis concordia is made, whereby the deforciant (now 
called the cognuor) acknowledges the tenements to be the 
light of the plaintiff, now called the cogni/ee And more- 
over, as leases for years were foi me rly considered only as** 
contracts or covenants for the enjoyment of the rents and pro- 
fits, and not as the conveyance of any real interest in the land, 
the antient lemedy for the lessee, if ejected, was by a writ of [ 158 
covenant against the lessor, to recover the term (if in being) 
and damages, in case the ouster was committed by the lessor 
himself or if the teim was expired, or the ousteiv was com- 
mitted by a stranger, claiming by an eldef title, then to recover 
damages only 

No person could at common law take advantage of any co- 
venant or condition, except such as were parties of privies 
thereto , and, of course, no grantee or assignee of any rever- 
sion or rent To remedy which, and more eflectually to se- 

* Hal on F N B 146 ^ Bro t covtnQnt 33 F N 

* Sec book II ch 21 145 

“ See book II cb 9 
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cure to the king’s grantees the spoils of the monasteries then 
newly dissolved, the statute 3^2 Hen VIII c 34< gives the as- 
signee of a reversion (ahei notice of such assignment **) the 
same leniedies against the paiticulai tenant, h> entry oi action, 
for waste or other forfeitures, non-payment of rent, and non- 
performance of conditions, covenants, and agiecinents, as the 
assigiioi himself might have had, and makes him equally 
liable, on the other hand, loi acts agieed to be perfoimed by 
the assignor, except in thcca^eof warranty (10) 

^ Co 215 Moor 870 C ro Jit 476 


(10) The words of the stitutc .ire is ^cnci il as the nnalysis of them 
in the te'U, they embrace two lights in the original grantor or lessor, the 
right of rc-ciitr^ rcscivcd on Loiubtions not pertormed, T-nd the right of 
action for co\cnuit» hroken , nid m tciiiis thti trinsfcr these two rights 
entire to the assignee lUit in coiiitniction tlu) hue been n»riov%ed in 
both eases to smh tovcimifs ind sinii fondmoiis, is, to n>e tht tethnird 
expression, run with the 1 mil, ind ire not merely toll iter d to it A 
covenant, oi a condition, is ‘•nd to run witli tlic I nid, wlien tlic thing which 
i> to be i!onc or torbornc under it, is soinctlmig whuh is to benefit or 
injure the I in<l, or whuh t in be oiiU btiuhei il oi injurious to biiu who 
/las the leveisioii, ind not to Inin wlio bis issigned it ovci Thns, a 
coven Hit to p ly rent, or i loiulition loi le-entiy in case the rent is not 
paid, i covenant to make the tenets, tu i condition for i c-cntr\ in case 
they arc not ni ulc, all run with the 1 inds, ind the assignee sli ill have the 
benefit ol them, bee insc rent cm only he paid to him who the re- 
version, iiul the inuking the fences cm onl^ be benefienl to him It is 
reason il>le, tberefoie, to eive him the benefit of those eovenants and con 
ditions by which the pertonn nice ot those tlniies is to he enforced , and it 
would be idle or unjust to leue them in tl it person (the assignor) to 
whom the pcrfoimante ot those nets his become either impossible or 
useless But a coven int to build i house on 1 ind oilier thin th it de- 
mised, 'ind a condition foi le-cntrj ni c isc i gross sum of money is not 
paid to the grantor on siiili a d ly , ire colhtei il to the I md it is obvious 
that the things to be done have no necessary connection with the rever- 
sion , the assignee will not have the house, il built, oi the money, if paid, 
he his not, therefore, transferred to him by the statute, the means of en- 
forcing the perform inee of them Co Litt 215 b IVebb v Russeif, 
sT II 40J With regal d to the cvception from the h ibilities of the as- 
signee, the wouls of the si'itute are, all benefits of recoveries m value by 
" reason of any w irranty in deed or in law, by voucher or otherwise, ex- 
“ cepfeed ” The reason of this may not appear at first sight more than 
one may be assigned for it, but as the question could only nri<?e wheie 
the grantee or ^e^hee was turned out by some person with title prior to 
that of the assignee, it is obvious that the same blow would deprive him 

of 
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S A PROMISE IS in ihe natuie of a veibal covenant, and 
wants nothing but the solemnity ot wilting and sealing to make 
It absolutely the same If, theiefbre, it be to do any explicit 

ol the rcvcision , it would be therefore most unreasonable to bind him to 
give a recompense in \alue for that which is lost by no default of his, and 
when at the very same tunc he h is lost that which formed the only con- 
nection lictween himself and the lessee, and in rc'>j)cct of which alone any 
li ibility could he fastened on him 

The CISC of the devisee of 1 ind is inchided under th it of the assignee, and 
therefore fills uiulci the statute, but, independently of the statute, it is 
inatciial to considci, who aic such privies to a covenant as to be able to 
maintain an action foi the breath ol it T he hcii represents the person 
of his ancestor as to coven ints which coiicein the realty, and if the co- 
ven ml be one which i nns with the laud, so th it thebciufitof it, if per- 
foi med, would hive descende il with the land to the heir, he is entitled, 
ticii thonn;h not nametl, to sue tor a breach eominittcd alter the death of 
the testvtor Lvu^hn v ilhams, 2 Lev 92 As, it A, the lessee, co- 
venants with B , the 1 indlord, to repair, mcl dter B S death suffers the 
picmises to be out of repaii, B ’s heir may sue for damages for that breach 
of tlic coven mt On the other hind, whether the covenant concern the 
reilty oi the pcrsonalt), if the breach was in the life-timc of the coven- 
antee, md the pcisonal estate was thereby injiiicd, the executor or 
administrator 111 ly sue upon the covenant Liicyy htimigtony 26 

Shep Touch 175 Kingdon \ Notllcy 1 M S 

The next point to consider will be, who ina;y be bound by covenants, 
though not parties to the deed cont unmg them , the persons as to whom 
this question can aiise, are heirs, executors oi administr itors, and assigns 
d Ik heir will he li ible on the covenant of his inccstoi to the extent of 
the 1 ind descended to him in ilinost every else wlicrc he is expressly 
named, ind sc irccly ni in\, where he is not so n irnccl Shep loiich 178 
I lie habdity of the cxccutoi or ulministrator does not depend upon his 
being cxprcssl> n imcil , whetlier named or not, he will be hound in every 
case, except where the eoveuant is such as in its nature must be performed 
personally b^ the testator, and determines by his death H^de v Dean 
and Canons of Wtndso) yQ,io Khz 553 

The liability ot the assignees depends upon no one common principle, 
111 sonic casca they ire bound, though not named in the covenant, in some 
they are only bound it named, aid in some they aie not bound although 
named Where the covenant runs with the land, the assignee who has 
the land, takes the obligation with it, as annexed to it and inherent in it, 
according to the maxim transit term cum onerc But where the covenant 
extends to something not in being at the time of the demise made, as to 
build a new house within a given time on the premises, here, in legal 
reasoning, it is impossible to consider that as annexed and appurtenant to 
the land, which at the time of the demise made, related only to something 
not in being, and therefore merely as the assignee and holder of the land, 
and not named in the covenant, the law raises no obligation in him to 
perform it, but, at the same time, as it is to be done upon the land, and to 

N 3 benefit 



158 


PRIVATE 


Book 111. 


act. It is an express contract, as much as any covenant , and 
the breach of it is an equal injuiy The remedy indeed is not 
exactly the same since, instead of an action of covenant, there 
only lies an action upon the case, for what is calletl the a^sump~ 
$it or undertaking of the defendant, the failure of pcrfoimiiig 
which IS the wrong or injury done to the plaintiff, the damages 
whereof a jury aie to estimate and settle As, if a builder 
promises, undertakes, or assumes to Cams, that he will build 
and cover his house within a time limited, and fails to do it, 
Caius has an action on the case against the builder, for this 
breach of his express pi oniise, un<lei taking, oi assumpsit , and 
shall recover a pecuniaiy satisfaction foi the injury sustained 
by such delay (11) So also in the case before-mentioned, of 

benerit the land of which he is the assignee, there is no injustice or incongru- 
ity in making him liable, if he be named And thib is the rule as to such 
covenants But if the thing thus to be <lonc at a future time h is no refer- 
ence to the land demised, but is to be done elsewhere, as to biuld a house 
on other premihcs, here the circmnstance whith in tlie last t isc admitted 
of the assignee’s liabilitj where iianitil, is w-inting , here, there is no ton- 
nection at all between the thing to be done, and that which alone makes 
the assignee liable to any tovenant-., vtz the enjojmentof the 1 ind, jnd 
therefore, lie is not liouiid even though n lined Lastly, if the coven int 
relates iiurelv to personal goods, the issignec, though named, is not bound 
by It, as if a nmn lets a flock of ^heep to another who covenan’s lor hini- 
seif and his assigns to restore them at the end of the term in as good a 
plight, or to pay such a price for them, and afterwards he assigns them 
over, the w^holc contract here is entirely personal between the first con- 
tracting parties, the money annually paid for the sheep inaj be called 
rent, but in fact it dots not possess of the Itgil qualities of lent , the 
expectancy which the ownci his at the end of the term may be c died his 
reversion, hut it has none of the essential qualities ol i reversion, the 
possession of the sheep ci cates no connection between the issignee anti 
the owner, and, therefore, there is nothing upon which to fasten hi» liability 
to the covenant bhep "louch 178 5 Co lb lemon v Smith, 5 B 

& A 1 

There is \ct another case in winch a liability maj attach upon a partj, 
to perform a covenant which he has never scaled, in respect of his accept- 
ance of the estate to wh ch those co\enants are annexed As if A leases 
to B & C , and C does not seal the deed, but takes the benefit of the 
Jease, it is saul that he is as much bound to the performance of all the 
covenants, which run with the land, as if he had sealed Co Lit 251 a 
Shep Touch 177 

(11) The author has madverlentlj omitted to state, both m his definition 
and his example, the indispensable ingredient of every valid promise, a 
good legal consideration , but he has fiilly entered into that point m the 
2d Vol p 442 There is also some looseness in the wording of other parts 
^f this paragraph, ” the solemnity of wftttng and sealing** can never make a 

promise 
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a debt by simple contract, if the debtor promises to pay it and 
does not, this bieach of promise entitles the creditor to his 
action on the case, instead of being diiven to an action of 
debt*^ Thus likewise a piomissor^ note, oi note of hand not 
undei seal, to pay^ money at a day certain, is an express as- 
sumpstt , and the payee at common law, or by custom and act 
of parliament the indoisee*^, i^^ay lecover the value of the note 
111 damages, if it remains unpaid Some agreements indeed, 
ihougli iievei so expressly made, are deemed of so impoUant 
a natuie, that they ought not to lest on veibal promise only, 
which cannot be proved but by the ineinoiy (which sometimes 
wilJ induce the peijuiy) of witnesses To pi event which, the 
statute ot frauds and peijuries, 29 Car II c 3 enacts, that in 
the fi\e following cases no veibal promise shall he sufficient to 
giound an action upon, but at the least some note oi memoyan- 
diim of It shall be made m writing, and signed by the party to 
be chaiged theiewith (12) 1 Wheie an executoi or adnii- 

' 4 Rlp 04 ^ See book II ch 30 

pronu'sc “ ibbolutch oohal co\cn\nt,’* nor does a contract ncccbsarily 
become express, btt mse Jt is to do an “ explicit act,” theie may be an 
ini plied contract to do an explicit art The distinction, however, is cor- 
reLt]> taken in the 2d Vol p -1 12 

(12) ‘ Op some other person tlicrLiinto by him lawfidlv authorised ** 
It IS imposhihlc here to do inoic tlian lav down a few geneial rides, to he 
coUtcled liom the numerous cases which hive been decided upon this 
section ol the statute, without ittcmpting to notice the distinctions to 
which they have led Tlic first lulc is, tiiat thougli the statute imposes 
the nttcssit> of wilting, it docs not thcicb\ waive any of the prior requi- 
sites to in ike i valid piomisL , ind, thcrciorc, whatever would have made 
a verbal piomisc ineftectual before tlie statute, as for example, the want of 
a sufficient considei ation, will make a written promise equally so, since 
the statute 2d The statute requires “ the agreement, oi some memo- 
“ randuin, or note thercot” to be put in writing, this means, not merely 
what in a loose sense would be called the pronn&e, but the contract and 
consideration, and, therefore, if the writing contains merely what is 
to be done, and the consideration is not stated, nor can be implied, 
the statute will not have been complied with Saundeisv Wakejieldy 
4 B & \ 595 3d The statute does not, in the langmige of the text, 
make the verbal contract iii cases to which it a[ plies void,” hut 
takes away the remedy for enforcing it, so that the parties cannot 
treat it as a nullity, though unwritten, if they have executed it wholly 
or in part 4th To make a writing necessary under the second clause, it 
IS necessary that there should be a liability in the third person, as well as 
that which is attempted to he fixed on the party sued If A orders B , 

U 4 a tradesman. 
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nistrator promises to answer damages out of his own estate 
2 Where a man undertakes to answei foi the debt, default, or 
miscarriage of another 3 Wheie any agreement is made 
upon consideration of mariiage 4 Where any contract or 
sale IS made of lands, tenements, or hereditaments, or any in- 
terest there! F 5 And lastly, where there is any agreement 
that IS not to be performed within a year from the making 
thereof In all these cases a mere verbal assumpsit is void 

From these express contracts the transition is easy to those 
that aie only implied by law Which are such as reason and 
justice diclate, and v^hich, therefore, the law presumes that 
every man has contracted to perform, and upon this pie- 
sumption makes him answerable to such peisons as sufiei by 
his non-pcrfoimance 

Or this nature aic, first, such as aie nccessanly implied b} 
the fundamental constitution of goveiiimcnt, to which every 
man is a contracting paity And thus it is ih vt ever} peison 
[ 160 ] IS bound and liath virtually agieed to pay such })articulai sums 
of money as aie charged on him by the sentence, or assessed 
by the inteiputation of the law Foi it is a pait of the 
original contract, entcied into b} all mankind who partake 
the benefits of soeiet}, to submit in all points to the mumeipal 
constitutions and local oidinanccs ot that state of which each 
individual is a member A\hatevei, therefoie, the laws oidei 


a tr'idcsinan, to deliver goods to C , a minor, C incurs no debt, and, there 
fore, A *s promise to pay is not an undertaking to answer for the debt ot 
nnotlier , but d U , doubting (" ’s ^csponslblllt^, refuses to Inin goods, 
unless A will guarantee the payment, and A does so verbally only, he is 
not answerable, because neither party contemplated tint he wastopij 
unless (’ made default C remained liiblc to be sued, and A onb un- 
dertook for his debt or default 5th The third elause does not include 
mutual proinii.es to marry, it relates only to agreements to pa> m image 
portions, or do other acts in consideration of marriage 6th The fifth 
clause does not include agreements which only happen not to be performed 
within a year from the lime of making them, but is confined to cases, 
where, by the original understanding of the parties, the act was not to be 
done within a \ear, and where such was the understanding, a partial per- 
formance in tact within the year will not take the case out of the statute 
BopdcU V Drummondf 1 1 East, 142 
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any one to pay, that becomes instantly a debt, which he 
hath beforc-hand contracted to discharge And this implied 
agreement it is, that gives the plaintiff a light to institute a 
second action, founded merely on the geneial contract, in 
ordci to lecover such damages, or sum of money, as are 
assessed by the juiy and adjudged by the court to be due 
from the defendant to the plaintiff in any foiniei action So 
that if he hath once obtained a judgment against another 
foi a certain sum, and neglects to take out execution there- 
upon, he may afterwards bung an action of debt upon this 
judgment®, and shall not be put upon the pi oof of the ori- 
ginal cause of action , but upon shewing the judgment once 
obtained, still in hill lorce, and yet unsatisfied, the law iin- 
incdiatelv impliC'*, that by liie original contract of society the 
defendant hath conti acted a d<.bl, and is bound to pay it 
This method seems to have been invented, when yeal actions 
were moie in use than at pieseiit, and damages were pei- 
mittcd to be lecovered theieon in ordei to have the bene- 
fit of a wilt of capia% to take the defendant’s body m execu- 
tion foi those d images, which piocess was allowable in an 
action of debt (in consequence of the statute 25 Edw II L 
c 17 ), but not in an action leal Wheiefoie, since the 
disuse of tliose leal actions, actions of debt upon judgments 
in peisonal suits have been jnetty much discountenanced by 
the courts, as being generally vexatious and oppressive, by 
harassing the defendant with the costs of two actions instead 
of one (1 ‘1) 

On the same principle it is, (of an iinjihed oiiginal contiact 
to submit to the lules of tlie comuumity whereof we are mem- 
beis,) that a foiteituie imposed by the bye-laws and private [ 161 
oj durances of a coipoiation upon any that belong to the body, 

1 Roll Abr GOO, 601 


(is) It IS now enacted by the 43 G 3 c 4G (i 1 , that in actions on judg- 
ments, the |))aintiff shall not recover or be entitled to any costs of suit, 
unless the eourt in which such action shall be brought, or some judge of 
the same court, shall otheivvise order But this only extends to cases 
where the first judgment was recovered by the plaintiif in that cause , 
and not where the defendant in the first cause had judgment against the 
plaintitf, and now sues for the costs Bennett v Nea/e^ 14 East, 343 
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or an amercement set in a court-Ieet or court-baron upon any 
of the suitors to the court (for otherwise it will not be bind- 
mg *'), immediately create a debt in the eye of the law and 
such forfeiture or amercement, if unpaid, woik an injuiy to 
the party or parties entitled to leceive it foi winch the le- 
medy is by a( *ion of debt ' 

The same iea>on may with equal justice be applied to all 
penal statutes, that is, sucli acts ot paihament wdiereby a for- 
feituie is inflicted for tiangressi'g the proMsions theiein 
enacted The party oflending is hcie bound bv the funda- 
mental contiact ot society to obey the directions of the legisla- 
ture, and pay the forteilnie inclined to such jieisons as the 
law requires The usual ajiphcation of this foileiture is either 
to the paitv aggrieved, oi else to any ot tlie king's subjects in 
general Ot the foimei soil is the toiteituic inflicted by the 
statute ot WmcliLStci (explained and entoiced by seveial 
subsequent statutes') upon the hundred wlieiein a nifin is lob- 
bed, whieli is meant to oblige the luindiedois to make hue 
and cry attei the felon , toi it they take him, they stand ex- 
cused But olheiwise the paity lobbed is entitled to piose- 
cute them by a special action on the case, foi dam igcs equiva- 
lent to Ins loss And of the same natine is the action given by 
statute 9 Geo I c 22 , commonly called the black act, against 
the inhabitants ot any bundled, m oulei to make satisfaction 
in damages to all peisons who have suffered b} the ofleiices 
enuineiated and made felony by that act But, moie usually, 
these loiteituics treated by statute aie given at Luge to any 
common intoimer, oi, in othei words, to any such person 
01 peiaons as will sue foi iht same and hence such actions 
arc called popuUu actions, because they are given to the peo- 
ple in general*" Sometimes one pait is given to the king, to 
the pool, oi to some public use, and the othci part to tlie in- 
[ 162 ] foimer or prosec iitoi and then the suit is called a qxu tarn 
action, because it is biought by a peison, qui iampxo domi- 
no )eg(, i$c, qttam pio sc ipso in hoc pai te sequiiiu ” If the 
king, theicfoie, himself commences this suit, he shall have the 

' J7 Eliz c 13 29 Car II c 7 

8 Geo II c 16 22 Geo II c 24 

Sec book II cli 29 


^ Luv of Nim Pnus, 167 
' 5 Rep 64 Hob .09 
■'13 Ldw I c 1 
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whole forfeiture”. But if any one hath begun fam or popu- 
lar action, no other person can pursue it and ihe verdict passed 
upon the defendant in the first suit is a bar to all others, and 
conclusive even to the king himself Tins has frequently oc- 
casioned offenders to procui e their own friends to begin a suit, 
in order to foi estall and prevent othei actions which practice 
IS in some measure prevented by a statute made in the reign 
of a veiy sharp-sighted prince in penal laws, 4 Hen VII, 
c 20, which enacts that no ieco\erv, otherwise than by vei- 
dict, obtained by collusion m an action populai, shall be a bai 
to any other action prosecuted Jif/e (14) A proviMon, 
that seems boi rowed fiom the rule of the Roman law, that if a 
pel son was acquitted of anj accusation, nieiely by the pieva- 
rication of the accusei, a new prosecution might be com- 
menced again'-t him® 

A si coND class of implied contracts aie such as do not aiise 
from theexpiess determination of any court, or tlie positive 
direction of any statute , but fiom natural reason, and the 
just construction of law Which class extends to all pie- 
sumptive undertakings or assumpstls , which, though never 
perhaps actually made, ^et constantly aiise from this geneial 
implication and inteiulment of the couits of judicatuie, that 
eveiy man hath engaged to peifoini what his duty or justice 
requnes Thus, 

1 If I employ a person to transact any business for me, or 
perfoiin any work, tlie law implies that I undeitook or assumed 
to pay him so mucli as his laboin descived And if I neglect 
to make him amends, he has a lemedy foi this mjurj by bring- 
ing lus action on the case upon this implied asmmpsit , where- 
in he is at liberty to suggest that I ])romised to pay him so 
much as he leasonably deserved, and then to aver that his 
trouble was really worth such a particular sum, which the 
defendant has omitted to pay But this valuation of his tiou- 

» 2 Hawk P C c s 6^ ® i/ 47 15 3 


(14) And if m the second action it be found that the recovery in the 
first was obtained by collusion, the defendant is liable to two years’ iin- 
pnsonment §2 
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ble IS submitted to thedeteimination of a jury, ^bo will assess 
such a sum in damages as they think he really merited This 
IS called an a<^sumpi>it on a quantum inuint 

2 Thfre is also an implied assumpsit on a quantum vale- 
hat^ which is »ciy similar to the foimei, being only where one 
takes up goods or wares of a ticidesirian, without expressly 
agreeing loi the price There the law concludes, that both 
parties did intentionally agree, that the real value of the goods 
should be paid, and an action on the case may be bi ought 
accordingly, if the vendee lefuses to ]) ly that value 

3 A iiiniD species of iinjilied a^^ump^iis is when one has 
had and received money belonging to another, without any 
valuable consideration given on the icceivers part foi the 
law construes this to be money had and received foi the use 
of the ownei onl^ , and nnphes that the peison so iccciving 
piomised and niuleitook to account foi it to the true piopiie- 
tor And, if he iin)ustl> detain^, it, in action on the case lies 
against him for the bicach ol such implied piomise and undei- 
taking , and lie will be made to repay the ovvnei in damages, 
eipnvalent to wliat he has derained in violation of siieh Ins 
piomise Tills Is aveiv exteiisni and beneficial iemed\, 
.ipplieable to almost e\eiy case wlieie the defendant his le- 
eeived money winch i v aequo d bono lie ought to lefund It 
lies foi money paid by mistake oi on a consideiation which 
happens to fail, oi ihiough imposition, extoition, oi oppres- 
sion, or wlieie any undue advantage is taken of the plaintiff's 
situation 

4 Whi-hl a peison has laid out and expended his own 
money for the use of anothei, at Ills request, the law implies 
a piomise of icpayment, and an action will he on this as- 
^nmp^^it 

[ 164 ] 5 Likfw isF, fifthly, upon a stated account between two 

merchants oi othci peisons, the law implies that he against 
whom the balance appears lias engaged to pay it to the other , 
though theie be not anv actual piomise And from tins im- 


P 4 Burr 1012 


1 Carth 446 2 Keb 99 
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plication It IS frequent for actions on the case to be brought, 
declaring that the plaintiff and defendant had settled their 
accounts together, imimul compiitasi^ent, (which gives name to 
this species of a^swnpszf^) and tliat tlie defendant engaged to 
pay the plaintiff the balance, but lias since neglected to do it 
But if no account has been made up, then the legal remedy is 
by bringing a writ ol account de computo\ commanding the 
defendant to leiidci a just account to the plaintiff, oi shew 
the court good cause to the contraiy In this action, if the 
plaintiff succeeds, there are two judgments the fiist is, that 
the defendant do account {quod computet) before auditors ap- 
pointed by the court , and, when such account is finished, 
then the second judgment is, that he do pay the plaintiff so 
ranch as he is found in arrear 'Ihis action, by the old com- 
mon law ®, la^ only against the parties tlieinselves, and not 
then cxecntois , because rnatteis of account rested solely on 
then own knowledge (15) But this defect, after many fiuit- 
less attempts m pailiament, w is at last lemedied by statute 
1 Ann c 16 which gives an action of account against the ex- 
ccutois and admmistiators But, however, it is found by ex- 
pel lencc, tint the most leady and effectual way to settle these 
matteis of account is by bill in a couit of ccjuity, where a 
discoveiy may be had on the defendant’s oath, without lelying 
merely on the evidence which the plaintiff maybe able to pro- 
duce Wheictore actions of account to compel a man to 
bring m and settle his accounts, arc now veiy seldom used, 
though, when an account is once stated, nothing is moie 
common than an action upon the implied assumpsit to pay the 
balance 

6 The last class of contracts, implied by reason and con- [155 
structiou of law, arises upon this supposition, that every one 
who undei takes any office, employment, trust, 01 duty, con- 

*• l< N B 116 Co Litt 90 

( 15 ) Except in case of the king, who, by prerogative, had an action of 
account vgainst an executor Lnt s 125, llRep 90 And where two 
merchints had traded jointly, the executoi of one d>ing first had by the 
common U\/ the action against the survivor h N B 117 The action of 
account is given to executors by 13 E 1 c 23 , /o executors of executors by 
25 E 3 St 5 c 5 , and to administrators by 51 E 3 c 1 1 
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tracts ^ith those who employ or entiust him, to perform it 
with integrity, diligence, and skill And, if by his want of 
either of those qualities, any injury accMies to individuals, 
they have, therefore, their remedy in damages by a special ac- 
tion oil the case A few instances will fully illustrate this mat- 
ter It an ofhcer of the public is guilty of neglect of duty, or 
a palpable breach of it, ot non-feasance oi of mis* feasance , 
as, if the sheriff does not execute a writ sent to him, oi if he 
wilfully makes a false letiiin thereof, in btth tiiese cases 
tbc party aggrieved shall have an action on the case, for da- 
mages to be assessed by a jury* If a sheriff oi gaoler suffeis 
a piisonei, who is taken upon mesne piocess, (that is, dining 
the pendency of a suit,) to escape, he is It.tble to an action 
on the case “ But if, alter judgment, a gaoler or a shenfl 
permits a debtor to escape, who is eliarged in execution for a 
certain sum, the debt imineihately becomes his own, and he is 
compellable by action of fhht, being foi a sum licjuidated and 
ascertained, to satisfy the creditoi his whole demand winch doc- 
trine IS grounded on the equity of the statutes of Westm 2 
I$Edw I c 11 and 1 Hic II c 12 (16) An advocate or 
attorney that betiay the cause ot their client, oi, being re- 
tained, neglect to appeal at the ti lal, by which the cause mis- 
carries, aie liable to an action on the case, foi a reparation 
to their injured client* (17) There is also in law always an 

• Moor 4 51 11 Rep 99 Rro ^br t parliament 19 2 Inst 

Cro Ehz 625 Comb 09 182 

* Finch L 188 


(lo) At cointiion law the p iity m this case h at ilie same rcmerly is if 
the CSC ipc h.ul been on mesne proce s , the statutes have been held to add 
the rtmeib ‘iction of debt, but being affirmative, they have not taken 
away that which existed before If the plaintitl brings an action of debt, 
he IS entitled to recover the whole Kiim, if he takes the common law le- 
medy by action on the case, he will recover such damages as a jur^ may 
think proper to give Bouojbus v JVa/ker, R 129 

(17) I he authority cited for this position falls short of maintaining it 
in Its full extent hinch ineiely lajs down the law in the case of an at- 
torney for the tenant in a real action making default, and F N B 96 
which IS /lu authoiity, goes no further As the advocate can maintain no 
action for his fees (sec ante, p 28 ), there would be some hardship in ex- 
posing him to an action foi what his client might consider want of proper 
zeal, industry, or knowledge, ui the conduct of his cause In two cases, 
Beil V Broum, and Turner v Peake’s N PC HI 166, Lord 

, Ken yon. 
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implied contract with a common inn-keeper, to secure his 
gleet’s goods m his inn (18) with a common earner, or 
baigemaster, to be answerable for the goods he carries , (19) 


Kenyon, at nisi pnus^ held sirIi aLtions not to be maintainable The first 
was an action for ncgligcntiv and unskilfully settling anil signing a bill m 
chancery, which was referred to the master foi se indal and impertinence, 
and the plaintiff* obliged to pay the costs of the reference Upon this case 
It miy be observed that the plaintiff had a direct and far more proper 
remedy in ch incciv, «is by several or lers the counsel who signs such a bill 
IS li ible to pay costs foi it Henme's Ordeis, 167 Mittonfs Pleadings, 39 
1257 3d edit The second was an iction to recover biek from a counsel, 
who had not attended at the triil of a cause, the fee given to him for at- 
tending, upon tills, too, It veems obvious that if t)ie counsel could have 

mnint lined no action lor the fee, d it had been withheld after his attend- 
ance, the giving It must hi\e been nicrclv giatuitons, and there could lie 

no legal grounds for an action to recover it hack It iloes not appear to 

h ivc been dleged in this case, that the cause h id imstarried in consequence 
of the coiin5el''s non- ittendance , indeed the eonti ary appears probable, 
at all events neither case imountcd to a direct betraying of the client , 
blit upon this point Lord Hale cites a strong authority in favour of the 
position in his notes on F N B 94 The cise is Sotrierton’s cise, which 
was several times before, the courts (See Year Book, 11 II 6 18 24 55 *1, 
and the principle of the jmlgment seems to have been th it for ticachery 
liter 1 let liner, an action might be m iintaincil against a birrister Lord 
H ilc\ sunn inry is, “ if one retains counsel, and gives him his fee to assist 
him in the purchise of ^uch a manor, if he becomes counsel for another, 
or discovers his counsel, case, lies ’* 

(18) 'fhe liability of the innkeeper extends to the goods of hia guests 
onb while tiic} are within his hou'-e and the homesteid , and, therefore, if 
It the request ol the owner, he turns a horse to pasture, he is not inswcr- 
able for him if «-tolen fjoin the field C dye’s ease, 8 Co 32 Lven while 
the goods are within the limits of the house, &e , his liability may be dis- 
charged by the conduct of the guest, he cannot, indeed, by deliveiing to 
the guest the kov of his chamber, free himself from the duty imposed on 
him by the 1 iw of sifely keeping the goo Is, but it the guest excludes the 
innkeeper from the care of them, and chooses to take it entirely upon 
himself, or if he comes to the inn, and deposits the goods there not as a 
mere guest, but using the room as a show-ioom, and for the sale of mer- 
chandise, m these cases the innkeeper is not liable for any loss which may 
happen , Bingcss v Clements^ 4 M & S 306 , and if the goods are stolen 
by the guest’s servant, or one who comes with him, or whom he desires to 
be lodged with him, no action will he against the innkeeper 8 Co 33 

(19) By the common law, the common carrier is considered in the 
nature of an insurer of the goods committed to him against all accidents, 
except by the act of God (which has been defined to mean such things 
“ as could not happen by the intervention of man, as storms or lightning”), 

or 
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with a comnion farner, that he shoes a horse well, without 
laming him, ^nth a common tailoi, or other workman, that 
he peitoims his business in a workmanlike manner , iii which, 
if they fail, an action on the case lies to lecovxn damages foi 
[ 166 ] such bieu^h of their general undei taking y But it I employ 

y 1 1 Hep 54 1 Saiiiul Jli 

or by the king’s enemies Thdt ht h is been robbed ot the goods by an over- 
wliclming force IS no excuse for liini, “for fc ir itnia> gut room forcolJiision, 
in'll the earner imy contrive to be robbed on purpose, ind share tlic spoil ” 
This gre'it re ponsibiht} his induced them ilniost iiniversilJv to reftist, to 
c'lrry goods bc>ond i specified v due, unless the owner will pay tliem apio- 
portion itc prcmiuin, ind the in innei in which thej mnounce such dcteirnin- 
ation IS by notices, which turn the gcticril and iinplitd conti ict into a 
special conti a( t, and limit their i csponsibilitj iccording to the terms of them 
These notices ire clc irly legal, hut as tlici ire in lestiaint of i coiiimo i 
law liability, thej iic witched b} the courts with i jealous c}c, and it is 
thcicfore absolutely necessary to bring i Knowledge of the notice home to 
the p'lrtv who delivers the gooils to tlu i luier, thus, where the notice 
is in the office, ind tlie goods ue scut toi ind tiKiii uj) it the individu d’s 
house, or the notice is iii offiics at ciih end of the whole jounie\, but the 
goods arc t iken up at some inteiinedi ite st ige, unless knowledge of the 
terms cm bo biougbt home to the eoiisignoi ot tlie goods, the e uiier takes 
them upon Ills geiierd lesponsibilitv And even wheie the consignor of 
the goods IS cle irlv h\ed with i knowledge of the notice, md iloes not 
[)ay the mere ised rate of pie minm, still the e uncr will be Inble foi iiij 
loss resulting fioni his own gross negligence or positive misconduct fhc 
question, howevci, of gross ntgiigciue, will depend in some ineisure on the 
value of the p irecl, ind fills eireumst inee mi) sometniies let the earner 
into a defence i]iiite iiidepeii<lent ot his notice, for it li is been held on 
geneial principles, tint whtie the eoiisignoi inifairl) eoueeals the value ot 
the goods, by which he disarms is it were the vigil nice of the eairicr, he 
can inamtnn no action for the loss 

It is obvious that on kgil puiuiplesit (<m m iKe no difrcrcnct wliethei the 
cainagc is b) I ind or w itcr, but indcpcndentlv of th it protection which i 
party may iffoid bmisclf b) notice, the legislature has intcifcrcd to limit the 
liibility ot water-carriers b\ •^e i B) it 7G 2 c 1 5 indioG'^ t so 
It is m sub'^tince en icted th it the owner ot tlie vessel diall not be liible 
bejontl the viiue of the yessel ind the fieigiit of the \o} igc, where the 
loss IS occ isioned eithei by the fraud ot the mastei or manners, or of my 
other pci >on without the owner’s piivit) , and if there are several freighters, 
and the v line ot the goods stolen exceeds that of the ship and freight, 
they arc to receive a rateable compensation But the owner will not be 
liable for any robbery of gold, silver, diamonds, watches, jewels, or pre- 
cious stones committed without his privity, unless the shipper at the time 
of shipping discloses their quility and value to the owner of the vessel , 
neither will he be liable for any loss b) file These statutes leave the 
water-corner’s liobdit^ for mistoiiduct or negligence of his own, un- 
touched 
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a pel son to transact any of these concerns, whose common 
profession and business it is not, the law unplies no such gene*- 
7al undertaking, but, in ordei to chaige him with damages, 
a special agieement is leqniied Also, if an inn-keeper, or 
other victualler, hangs out a sign and opens his house foi tra- 
velleis, It is an implied engagement to enteitaiii all persons 
wlu) tia\el that way, and upon this niuveisal an 

action on the case will he igamsthim foi damages, if he, with- 
out good leason, i efuses to admit a tia\elU i (20) If any 
one cheats me with false cards or dite, or by talse weights 
and mcasuics, oi by selling me one commodity foi another, 
an action on the case lies also against him loi <lamagcs, upon 
the contiact winch the law always implies, that cvciy tiansac- 
tion IS fair and honest^ In contiacts hkiwise foi sales, it is 
constantly understood that the seller undertakes that the 
comnioditv he sells is his own , and if it pio\es otherwise, an 
action on the case lies against him, to exact damages for this 
deceit In contiacts toi piovisions, it is always implied that 
they arc wholesome , and if they be not, the same lemedy 
may be had Also, if he that selleth any thing doth upon 
the sale wirrant it to be good, the law annexes a tacit contiact 
to this wairanty, that it it be not so, he shall make eompeiis- 
ation to the bu^^ci else it is an injuiy to good faith, foi 
winch an action on tlie case will lie to recovei damages*’ 
The wairanty must be upon the sale ^ foi if it be made 
and not at the time of the sale, it is a void waiianty ^ foi it 
IS tlien made without any consideration , neither does the 
buyei then take the goods upon the credit of the vendoi 
Also the wanantj can only leacli to things in being at the 
time of the wan anty made, and not to things in Jtitwo , as, tliat 
a horse ts sound at the buying of him, not that he will he 
sound two ^ ears hence (21) But if the vendor knew the goods 

^ 1 Vent ^33 ' F N B 94 

^10 Rep 56 c Finch L 189 

(20) It has been ruled, that this undertaking docs not extend to the 

furnishing travellers with post-horses, though the innkeeper has a licence, 
and has horses at liberty in his stables iHcas v 1 Holtj N P 207 

per Le Blanc J 

(21) This position IS taken from Finch, who cites for it the Vear Book, 
liE 4 6, where a dictum of Choke J will be found to that effect with 

VOI 111 O 


an 
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to be unsound, and hath used any art to disguise them % or if 
they are ui any shape different from what he represents them 
to be to the buyer, this artifice shall be equivalent to an ex- 
press warranty, and the vendor is answeiable tor their good- 
ness A general waiianty will not extend to guard against 
defects that are plainly and obviously the object of one's senses, 
os if a horse be warranted perfect, and wants either a tad oi 
an ear, unless the buyer m this case be blind But if cloth is 
warranted to be of such a length, when it is not, there an 
action on the case lies foi damages , for that cannot be dis- 
cerned by sight, but only by a collateral proof, the measuimg 
it * Also if a horse is warranted sound, and lie wants the 
sight of an eye, though this seems to be the object of one’s 
senses, yet as the discernment of such defects is frequently 
matter of skill, it bath been held that an action on the case 
lieth to recover damages for this imposition^ 

“ 2 Roll Rep 5 *= finch L 189 ^ Sdik 211 


an iiistnnce less to the piuposc thin th it given in the tcvt, that i war* 
ranty that a horse will c irrv nic thirty Jcagiics iti i cJai is void, which in 
common sense seems rather H wai ran tv of a ptc^tnt capauility, than oi i 
futDre event Jn the case ot v ParhihoUy Viougi '752 Lord Mans- 

field, alter the passage in the text hail been cited, siitl, “ there is no doubt 
“ but you iney wiiiant a future event** It is not however difficult to 
reconcile the until oiitics the old mode of proceeding foi i breichol v 
warranty was by an action lor deceit, uul, therelore, it the seller affirmed 
that which could not deceive the bnyci, is he diil when he undertook for 
something future, it must be taken that the buyer received no dam ige, 
that IS, was not itidriced to huy thcicbv, and thtreloie no action was 
maintainable 1 hiis, in tlie same ease, Brian 1 sa>s, il a m m sell me seed, 
and warrants it to be good, and it is bad, or that it is seed of such a country, 
it It be not so, I shall have an action of deceit, tor I could not know, but 
he that sells to me, could , but if he warrants me that tlie seeds sh ill grow, 
such warranty is void, for it is not in him to wan int that, but in God only 
Upon the same principle may be founded the decisions that warranties are 
void, which regard the pimn objects ol our senses No man is induced bv 
a warranty to believe that a horse has i tad, if he sees him without one 
But the modern remedy is by an action of assumpsit ou the promise, m 
which the deceit of the seller is iinmaterial, and to such a case Lord Mans- 
field referred , the effect of the undertaking now is not so much that the 
thing IS so and so, but to pay a compensation if it is not, and therefore 
the knowledge of the insurer, and the contingency of the event, become 
immaterial The case of WUliamson v Allison, 2 East, 449 does not contra- 
dict this distinction 
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Besidi!.s the special action on the case, theie is also a pecu- 
liar remedy, intitled an action of deceit to give damages in 
some particular cases ot fraud, and principally where one 
man does any thing m tlie name ot another, by which he is 
deceived oi injuied'^, as if one bungs an action in another’s 
name, and then sutFeis i nonsuit, wheieby the plaintiff be- 
comes liable to costs or wheie one obtains or suffers a fiau- 
dulent lecoveiy of lands, tenements, oi chattels, to the pre- 
judice of him tint hath light As when by collusion the 
attorney of the tenant makes default in a leal action, or where 
the sheiiff leturns that the tenant \vas summoned when he 
was not so, and in cither case he loses the land, the writ of 
deceit lies against the demandant, and also the attorney or the 
shciifl and Ins ofliceis, to annul the lormer pioceedmgs, and 
lecovei back tlie land' It also lies m the cases of warranty 
befoie-mentioned, and other personal injuries committed con- 
tiaiy to good faith and honesty*^ But an action o?i the case^ 
foi damages, in nature ot a wiit of decut, is moie usually 
brought upon these occasions* And, indeed, it is the only*" 
remedy for a loid of a manor, in oi out of antient demesne, [ 166* ] 
to leverse a fine oi lecoveiy had in the king’s courts of lands 
lying within his jinisdiction , which would otherwise be there- 
by turned into frank fee And this may be brought by the 
loid against the paities and ccstnij que me of such fine or reco- 
very and thereby he diall obtain judgment not only foi da- 
mages (which are usually remitted), but also to recover his * 
court, and jurisdiction ovci the lands, and to annul the former 
proceedings " 

Thus niucli foi the noii-perfoiinance of contiacts express or 
implied , which includes every possible injury to what is by 
fai the most considerable species of personal property , uz, 
that which consists lu action merely, and not in possession. 

Which finishes our inquiries into such wrongs as may be 
offered to qiersonal property, with their several remedies by 
suit or action 

8 F N B 95 ‘ Booth, 253 Co Entr 8 

h Law of nm 30 '’*3 Lev 419 

' Booth, real actions, 251 Hast. " Rast Entr 100 h 3 Lev 415 
Entr 221,222 Seepag 405 Lutw 711 749 

F N B 98 
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CHAPTER THE TENTH. 

OF INJURIES TO REAL PROPERTY, and 
FIRST OF DISPOSSESSION, or OUSTER 
OJ THE FREEHOLD. 


J COME now to consider such injuries as affect that species 
of property which tlie laws of England hive denominated 
real as being of a more substantial and permanent nature, 
than those tiansitory lights of which personal chattels aie the 
object 

Real injuiies then, orinjuiies affecting real lights, aie ptin- 
cipally SIX I Oustei , 2 Tiespass, 3 Nuisance, 4 Waste , 
5 Subtraction, 6 Distuibince 

OusiEii, oi dispossession, is a wiong oi jnfuiy that carries 
with It the amotion of possession for thereby the wrong- 
doei gets into the actual occupation of the land or heredita- 
ment, and obliges him that hath a right to seek his legal re- 
medy, m Older to gain possession, and damages foi the nijuiy 
sustained And such oustci, or dispossession, may either 
be of the fiahohJ o\ ihaftth )cqI Ouster of the Jr et hold 
IS effected by one of the following methods 1 Abatement, 
2 Intiusion, 3 Disseisin, 4 Discontinuance, 5 Deforce- 
ment All of which, in then oider, and afterwards their le- 
spective lemedies, will be considered in the present chaptei 

I And first, an ahaiunent is where a person dies seised of 
an inheritance, and befoie the heir or devisee enters, a 
f 168 3 stranger who has no right makes entry, and gets possession 
of tlie freehold , this entry of him is called an abatement, and 
he himself is denominated an abator * It is to be observed 
that this expression, of abating^ which is derived from the 


Finch L 195 
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French, and signifies to quash, beat down, or destroy, is used 
by our law in three senses The fiist, which seems to be the 
primitive sense, is that of abating or beating down a nuisance, 
of which we spoke in the beginning ot this book ^ , and in a 
like sense it is used in statute Westin 1 3Edw 1 c 17 where 
mention is made of abating a castle or foi tress, m which case 
it cleaily signifies to pull it down, and le\tl it with the ground 
The second signification of abatement, is that of abating a 
writ or action, of which we shall say more hereafter here it 
is taken figuiatively, and signifies the overthrow or defeating 
of such writ, by some fatal exception to it The last species 
of abatement is that we have now befoie us, which is also a 
figurative expression to denote that the rightful possession or 
freehold ot the heir oi devisee is ovci thrown by the lude uv 
tervention of a sti anger 

This abatement of a freehold is somewhat similar to an 
immediate occupancy in a state of nature, which is effected 
by taking possession of the land the same instant that the 
prior occup.mt by his death i elmquishes it But this, how- 
ever agieeable to natural justice, considering man merely as 
an individual, is diametrically opposite to the law of society, 
and paiticularly the law of England, which, foi the preserv- 
ation of public peace, hath piohibitcd as fai as possible all ac- 
quisitions by met e occupancy , and Iiath diiccted that lands, 
on the death of the present possessoi , should immediately vest 
either m some person, expiessly named and appointed by the 
deceased, as his devisee, oi, on default of such appointment, 

III such of his next lelations as the law hath selected and 
pointed out as his natural representative or hen Every entry 
therefore of a mere stranger by way of intervention between 
the ancestoi and hen, oi pei son next entitled, which keeps [ 169 ] 
the heir or devisee out of possession, is one of the highest in- 
juries to the rights of real pioperty 

2 The second species of injury by ouster, or amotion of 
possession from the freehold, is by intrusion which is the 
entry of a sti anger, after a particular estate of freehold is de- 
termined, before him in remainder or leveision And it hap- 
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pens where a tenant for term of life dieth seised ot certain 
lands and tenements, and a stranger entereth thereon, after 
such death of the tenant, and before any entiy ot him in re- 
mainder or reversion This entry and interposition of the 
stranger differ from an abatement in this , that an abatement 
IS always to the prejudice ot the heir, or immediate devisee, 
an intrusion is always to the prejudice of him m remainder 
or reversion Foi example , if A dies seised of lands in tec- 
simple, and betore the entry of B his hen, C enters theieon, 
this IS an abatement, but if Abe tenant for life, with re- 
mainder to B in tcc-simple, and alter the death of A, C en- 
ters, this is an intuision Also it A be tenant tor life on lease 
from B, oi his ancestois, oi be tenant by the cuitesy, oi in 
dower, the reversion being vested in B, and after tlie death 
of A, C enters and keejis B out ot possession, this is likewise 
an mtmsion So tliat an mtiiisiou is alwajs immediately 
consequent upon the dcteimination of a particulai estate , an 
abatement is always consequent upon tlie descent or devise of 
an estate m fee-simple And in eitliei case the injury is 
equally great to him whose possession is defeated by this un- 
lawful occupanej 

3 The third species ot injmj b} ouster, oi piivatioii ot 
the ireehold, is by dissnsin Disseisin is a vviongtul putting 
out of him that is seised ot the fieehold^* The two former 
species of injury vvei e a wrongful entry w hei e the possession 
was vacant , but this is an attack upon him who is in actual 
possession, and tuinuig him out of it Those weie in ouster 
from a freehold in law, this is an ouster liom a fieehold in 
Disseisin may be effected eithei in corporeal mhe- 
[ J70 ] ritances, or incoiporeal Disseisin of things corpoieal, as ot 
houses, lands, &c must be by entiy and actual dispossession 
of the freehold ® , as it a man enters eithei by force or fi aud 
into the house of another, and turns, or at least keeps, him or 
his servants out of possession Disseisin of incorporeal heie- 
ditaments cannot be an actual dispossession tor the subject 
itself IS neither capable of actual bodily possession, nor dis- 
possession , but It depends on their respective natures, and 

‘ Co Litt 277 F N B, 203,204 ' Co latt 181 
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various kinds, being in geneial nothing more than a disturb- 
ance of the owner in the means of coming at, or enjoying 
them With regard to freehold rent in particular, our an- 
tient law-books mentioned five methods of working a dissei- 
sin thereof 1 ^yenclom)€, wheie the tenant so encloseth 
the house oi land, that the lord cannot come to distrem there- 
on, oi demand it 2 By foi cUallet ^ or lying in wait, when 
the tenant besetteth the way with force and arms, oi by me- 
naces ot bodily hurt affiights the lessor fioni coming 3 By 
icscon^ ^ that is, eithei by violently retaking a distress taken, 
or by pi eventing the lord with force and arms from taking any 
at all 4 By replevin ^ when the tenant leplevies the distiess 
at such time when his leiit is leally due 5 By denial^ which 
IS when the lent being lawfully demanded is not paid All, 
oi any ot these circumstances amount to a disseisin of rent, 
that IS, tliey wrongfully put the owner out ot the only posses- 
sion of whicli tile subject niattei is capable, namely, the 
icceipt of it (l) But all these disseisins, ot hereditaments in- 
corporeal, are only so at the election and clioice of the party 
injured, if, for the sake of more easily trying the right, he is 
pleased to suppose himself disseised* Otherwise, as theie 
can be no actual dispossession, he cannot be compulsively dis- 
seised of any incoi poieal hereditament 

And so too, even in coiporeal hereditaments, a man may 
frequently suppose himself to be disseised, when he is not so 
in fact, foi tlie sake of entitling himself to the more easy and 
commodious icmedy ot an assise ot 7iovel dtj^setsin, (which will 
be explained in the sequel ot this chaptei,) instead of being 
driven to tlie moie tedious process of a writ of entiy ** The 
true injury of compulsive disseisin seems to be that of dispos- 
sessing the tenant, and substituting one's seif to be the tenant of 
the lord in his stead , in older to which, in the times of pure 
feodal tenure, the consent oi connivance of the lord, who upon 
every descent oi alienation personally gave, and who therefore 

^ Finch L 195, 196 Litt § 237, Hengk parv c 7 1 Burr 110 

e Litt § 588,589 

(1) The old law books make a distinction, which since the 4G 2 c 28 
(see ante, p 6 ) is no longer necessary , that rcscous and replevin could be 
no disseisins of a rent-seck, as there was no right to distrein for it 

o 4 



171 


PKIVAIE 


Book 111 


alone could change, the seism or in\estiture 5 seems to have 
been consideied as necessary But when in piocess of tune 
the feocldl form of alienations wore off^ and the loid was no 
longer the instrument of giving actual seisin, it is probable that 
the lord's acceptance of rent or service, fiom him who had 
dispossessed anotliei, might constitute a complete disseisin 
Afterwards, no regaid was had to the lord's concurrence, but 
the dispossessoi himself was considered as the sole disseisor 
and this wrong was then allowed to be icinedicd by entiy oiil^, 
without any foim of law, as against the disseisoi himself, but 
lequiied a legai process against his hen oi alienee And 
when the lemcdy by assise was introduced undei Henry JI 
to ledress such disseisins as had been committed within a few 
years next pieceding, tlie facility of tliat remedy induced otheis 
who were wrongfully kepi out of the fieehold, to feign oi allow 
themselves to be disseised, mcicl^ foi the sake of the remedy 

Tnisi thiec species of mjiu^, ahatemcfit^ ininmofi, and 
(Iissetsni, are sucli wherein the entr^ of the tenant ab as 

well as the continumcc of his jiossession afteiwuds, is uni ivv- 
lul But tlic two icmaimng species aie wheie the enti^ of the 
tenant was at fust lawiiil, but tlie wiong consists in the delain- 
ing of possession alteiwaids 

4 (Such is, fourthly, the injuiy of dt scout nmanct , which 
happens when he who liath an estate-tail, maketh a Lugei es- 
tate of the land than b^, law he is entitled to do' in which 
CISC the est ite is good, so lar as liis powe r extends who made 
It, but no farthei (2) As if tenant in tail makes a feoffment in 

* iMfich Tv 190 

(2) Bacon, jNcw Vbi tit Dibcontinii iiue, ilcfincs it to be “ sucli an 
“ alienation of llie possession, wiieieby lie wiio li is a right to the inhcnt- 
“ ante cannot entei, but is driven to his action ” The ({uestion vvhetiier 
iiiy paiticLilar aet h is this efiect, depends not so mucli on the qu intity of 
estite which the wrong doei has, as upon the inotle of conveyance, by 
whah he has done it Por example, by the old 1 iw the disseisor, who 
has but a naked possession, iniglit, by teotfinent, and livery of seism to a 
third pc rson, discontinue tlic liwtui estate of the disseissce, that is, tike 
from him his light to ie-\ est it by mere entr^ , on the other hand, the 
tenant lu tul, who has ill but the fee-siiiiplc, may by lease and release 
profess to coiULv the inheritance in fee to one and his hens, and yet dis- 
eoiitmue no estate, the iorui ot the iiistrmuent operating to pass only 
whatever he lawfully c an grant 
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fee-simple, or for the life of the feoffee, or in tail , all which are 
beyond his power to make, for that by the common law e\- C 172 ] 
tends no farther than to make a lease toi his own life , in such 
case the entry of the feoffee is lawful during the life of the 
feoffoi , but if he retains the possession after the death of the 
feoffor, it is an injmy, which is teimed a discontinuance’ the 
antient legal estate, which ought to have suivived to the heir 
m tail, being gone, oi at least suspended, and toi a while dis- 
continued For, in this case, on the death of the alienors, nei- 
thci the heir m tail, iioi they m renuindei or i eversion expect- 
ant on the determination of the estate-tail, can entei on and 
possess the lands so alienated Also, b) the common law, the 
alienation of a husband who was seised in the right of his wife, 
woikcd a discontinuance of the wife's estate till the statute 
32 Hen VIII c 28 provided, that no act by the husband alone 
shall work a discontinuance of, or prejudice, the inheritance or 
freeJiokl of the wife, but that, aftei his death, she or bei heirs 
may entei on the lands m question Formerly, also, if an 
alienation was made by a sole coipoiation, as a bishop or dean, 
without consent of the chapter, this was a discontinuance 
But this IS now quite antiquated by the disabling statutes of 
1 Ell/ c 19 and 1 3 Eh/ c 10 which declare all such alien- 
ations absolutelj^ void ah and theiefore at present no 

discontinuance c in be thereby occasioned, 

5 The fifth and last species of injuiies by oustei or priva- 
tion of the freehold, whcie the entry of the piesent tenant or 
posscssoi was oiiginally lawful, but his detainer is now become 
unlawful, is that by defor itment This, in it's most extensive 
sense, is nomen aliswnnm , a much laigei and more com- 
prehensive expression than an^ of the former it then signify- 
ing the holding of any lands oi tenements to which another 
person hath a right’ So that this includes as well an abate- 

'‘FN 13194 iCoLitt277 

In Older to effect a general discontinuance, the alienation must be made 
with livery of beii>in, or what is equivalent to it, though the estates of 
particulir persons may be discontinued by other inodes, in order to avoid 
circuit) , as lea^e and release by tenant in tail, with warranty, will displace 
the estate of the issue on whom the warranty descends bee antc,Vol II, 
p 301 Lltt § 592 Co Lltt 325a n 278, &C 
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ment, an intrusion, a disseisin, oi a discontinuance, as any 
other species of wiong whatsoever, wheieby he that luith light 
to the freehold is kept out of possession But, as contia-dis- 
tinguished from the former, it is only such a dctainei of the 
C 173 ] freehold, from him tliat hath the right of property, but never 
liad any possession under that right, as falls within none of the 
injuries which we have before explained As m case where a 
lord has aseignory, and lands escheat to him jnoptu dtftctum 
sanif^mms^ but the seisin of the lands is withhehl from him. 
heie the injury is not abatement^ for the light vests not in the 
lord, as heir oi de\isee, nor is it intjubion^ for it ^ests not in 
him who hath the lemaindei oi leversion, noi is it 
foi the loid was ne\ei seised , noi docs it at all beai the natuie 
of any species of discontinuance , but, being neithei of these 
four, it IS thci efoi q a dcfoi a ment If a man mai i ics a woman, 

and duiing the coverture is seised of lands, and alicnes, and 
dies, IS disseised and dits, or dies in possession, ind the 
alienee, disscisoi, oi hcii, entcis on the tenements, and doth 
not assign the widow her dowei , this is dso i detoicement to 
the widow, by withholding lands to whicii she hath a light"- 
In like mannci, if a man lease lands to anothci foi term of 
years, oi foi the lilc of a thud pci son, and the tciin cxpiies by 
siiriendei, efllux of time, oi diath of the ccsimj qiu vie nid the 
lessee oi an) strangei, who was at the expiiation of the term in 
possession, holds o\ ci , and refuses to del i\ ei the possession to him 
in lemaindei on icvcision, this is likewise a defoi cement^ De- 
foi cements may also arise upon the bleach of a condition m law 
as it a woman gi\es lands to a m in by deed, to the intent that 
he many hei, and he will not when thereunto ic(]uiied, but 
continues to hold the 1 uuls tins is such all uul on the man’s 
{)ait, that the law wall not allow it to dc\est the woman’s light 
of possession , though, his entiy being lawful, it docs dc\est the 
actual possession, and theicby becomes a detoicement ^ Dc- 
foic^nents may also be grounded on the disability of the paity 
detoiccd as it an infant do make an alienation of his Lands, 
and the alienee enteis and keeps possession, now, as the alien- 
ation IS voidable, this possession as against the infant (or, m 

° Finch L 26T F N B 201 205, 
6,7 See Boak II ch 9 p 151 
p I- N B 205 
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case of his decease, as against his heir) is after avoidance wrong- 
ful, and therefore a deforcement The same happens, when 
one of nonsane memory alienes his lands oi tenements, and the [ 174 ] 
alienee enters and holds possession , this may also be a de- 
forcement Anothei species of deforcement is, where two 
persons have the same title to land, and one of them enters 
and keeps possession against the othei as wheie the ancestor 
dies seised of an estate in fee-simple, which descends to two 
sisters as coparceners, and one of them enters befoie the other, 
and Will not suffer her sister to entei «ind enjoy her moiety; 
this IS also a deforcement ’ Deforcement may also be grounded 
on the non-perfoi induce of a covenant le il as it a man, seised 
of lands, covenants to convey them to another, and neglects 
or letuses so to do, but continues possession against him ; 
this possession, being wiongful, is a defoi cement ’ whence, m 
levying a fine ot lands, the peison against whom the fictitious 
action IS brought upon a supposed breach ot covenant, is 
called the defoiciant And, lastly, by way of analogy, keep- 
ing a man by any means out of a fieehold office is constiued to 
be a deforcement, though, being an incoiporeal heieditament, 
the defoiciant has no corporeal possession So that whatever 
injury (withholding the possession of a tieehold) is not included 
under one of the four toiniei heads, is comprised nndei this ot 
deforcement 

The several species and degiees ot iiijiny by omter being 
thus ascei tamed and defined, the next consideiation is the re- 
medy, which is, nnivei sally, the yestitution or delivay of pos- 
session to the right owner, and, in some cases, damc^es also 
for the unjust amotion The methods, whereby these reme- 
dies, or either ot them, maybe obtained, are vaiious 

I The fiist IS that extrajudicial and summaiy one, which 
we slightly touched m the first chapter of the present book 
of entry by the legal owner, when another person, who hath 
no right, hath pieviously taken possession of lands or tene- 
ments In this case the party entitled may make a formal, 

s Finch L 264 F N B 192 ‘ F N 13 146 

*■ Finch Ibid F N B 202 « See pog 5 

* Finch L 293,294 J N B 197 



174 


PRIVATE 


Book III. 


but peaceable, entiy thereon, declaring that thereby he takes 
possession which notorious act of ownership is equivalent to 
a feodal investiture by the loid^ oi he ‘may enter on any 
[ 175 ] P^rt of It in the same county, declaring it to be in the name of 
the whole but if it lies in different counties, he must make 
different entries , foi the notoriety of such entiy or claim to the 
2 )m€soY freeholders of Westmoreland, IS not any notoriet}- to the 
pmes or freeholders of Sussex Also if there be two disseisors, 
the party disseised must make his entiy on hath, oi if one dis- 
seisor has conveyed the lands with livery to t*wo distinct feoffees, 
entry must be made on both * for as then seism is distinct, so 
also must be the act which divests that seism If the claimant 
be deterred fiom enteiing by menaces or bodily feai, he may 
make claim^ as neai to the estate as he can, with the like forms 
and solemnities which claim is in force foi only a year and a 
day '' And this claim, if it be repeated once in the space of 
eveiy year and day, (which is cillod continual claim^) has the 
same effect with, and in all lespects amounts to, a legal entiy ' 
Such an entry gives a man seisin^, oi puts into immediate 
possession him that hath i ight of entry on the estate, and theieby 
makes hmi complete owner, and capable of conveying it from 
himself by either descent or purchase (3) 

This remedy by entry takes place m three only of the five 
Species of ouster, viz abatement, intrusion, and disseisin foi, 
as m these the original entry of the wrong-doer was unlawful, 
they may therefore be remedied by the mere entry of him who 
hath light But, upon a discontinuance or deforcement, the 
owner of the estate cannot entei, but is driven to his action 
for heiem the original entiy being lawful, and theieby an ap- 
parent right of possession being gained, the law will not suffei 
that light to be overthiowii by the mere act or entiy of the 
claimant Yet a man may enter on his tenant by sufferance 
for such tenant hath no freehold, but only a bare possession, 

'' Sec Book II ch 1 1 pag 20J) * Ibid § 419 423 

Litt §417 •‘CoLitC15 

* Co Litt 252 b Ibid 237, 238 

y Litt § 422 '• See Book 1 1 pag 150 
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which may be defeated, like a tenancy at will, by the meie 
entry of the ownei But if the owner thinks it more expe- 
dient to suppose or admit such tenant to have gained a toi- [ 175 ] 
tious freehold, he is then lemediable by writ of entry, ad tet- 
mmum qut jprcfdenit 

On the other hand, m case of abatement, intrusion, or dis- 
seisin, where entries are generally lawful, this light of entry 
may be tolled^ tliat is, taken away by descent Descents, which 
takeaway entiies®, are when anyone, seised by any means 
whatsoevei of the inheritance of a corpoieal heicditainent, dies, 
wheieby the same descends to his hen in this case, however 
feeble the light of the ancestor might be, the entiy ol any other 
peisoii who claims title to tin fiechold is t iken away , and he 
cannot reco\er possession against the lieu by this summary 
method, but is driven to his action to gam a legal seism of the 
estate And this, fiist, because the heir comes to the estate 
by act of law, and not by his own act, the law therefoie pro- 
tects his title, and will not suffer his possession to bo devested, 
till the claimant hath proved a better light Secondly, be- 
cause the hen may not suddenly know the tiue state of his 
title, and theiefore the law, which is ever indulgent to heirs, 
takes away the entry of such claimant as neglected to enter on 
the ancestor, who was well able to defend his title, and leaves 
the claimant only the remedy of an action against the heir ^ 

Thirdly, this was admiiably adapted to the military spirit of 
tlie feodal tenures, and tended to make the feudatory bold in 
war, since liis children could not, by any meie entry of an^ 
other, be dispossessed of the lands whereof he died seised 
And, lastly, it is agreeable to the dictates of reason and the 
general piinciples of law ( 4 ) 

For, m every complete title to 4ands, there are two things 
necessary, the possession or seis>in, and the light or pioperty 
therein*’ oi, as it is expressed in Fleta, jwis et scistnae con- 

** Co Litt 57 * See Book II ch 13 

Litt § 385—413 ^ Mirror c 2 §27 

f Co Litt 237 


(4) See Com Dig , tit Disccnl, D for many distinctions as to wliat de- 
scents toll entrj, and what not, 
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junctto ‘ Now if the possession be severed fi om the property, 
if A has the jus jn oprietatis^ and B by some unlawful means 
has gained possession of the lands, this is an injuiy to A , for 
1 77 1 which the law gives a remedy, by putting him in possession, 
but does It by different means according to the circumstances 
of the case Thus, as B, who was himself the wiongdoer, and 

hath obtained the possession by either fraud or forte, hath only 
B.ha}eox naked 2)os<i( i,sto7i, without any shadow of right, A 
therefore, who hath both ofpiopcrty and the light of 

possession, may put an end to his title at once, by the summaiy 
method of entnj But, il B the wiongdoei dies seised of the 
lands, then B’s heii advances one step faither towards a good 
title he hath not only a ba?e possession, but also an apparent 
JUS j}osi>e6Sioui}>, 01 7 of possession Foi the law presumes, 
that the possession which is transmitted from the ancestor to 
the hen, is a nghtlul possession, until the contrary be shewn 
and therefore the mcie entiy of A is not allowed to evict the 
hen of B , but A is di iven to his action at law to remove the 
possession of the heir, though his eutiy alone would have dis- 
possessed the ancestui 

8o that lu geiieial it appears, that no man can reco\er pos- 
session by mere entiy on lands, which another hath by descent 
Yet this lulo hath some exceptions wheiein those leasons 
cease, upon which tfie geneial doctrine is giounded, especially 
if the claimant weie undei any leg il disabilities, duiing the 
life of the ancestoi, eithei of intuicy, coveituie, imprisonment, 
insanity, oi being out of the realm m all which cases there is 
no neglect oi laches in the claimant, and therefoie no descent 
shall bai, or take away liis entry' And this title of taking 
away entiles by descent, is still faithei narrowed by the statute 
32 Hen VIII c 33 which enacts, that if any pel son disseises 
or turns another out of posBession, no descent to the heir of the 
disseisor shall take away the entiy of him that has a right to 
the land, unless the disseisoi had peaceable possession fi\e 
yeais next altei the disseisin But the statute extendeth not 
to any feoffee oi donee of the disseisor, mediate or immediate'® 

'?lcl5§5 of which are well explained in Gilbert ' 3 

^ Seethe pariicu hr cases, mentioned I uv of te^mres 
by Littkton, b 3 ch 6 the principles ' Co Litt 246 

Ibid 256 
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because s>uch a one the genuine feodal constitutions always 
came into the tenuie solemnly and with the lord’s concuirence, [[ 178 ] 
by actual dehveiy of seism, that is, open^nd public investiture 
On the othei hand, it is enacted by the statute ol limitations, 

2lJacI cl6 that no enti^ shall be made by any man upon 
lands, unless within twenty ^eai s aftei his right shall accrue (5) 

And by statute -t-ScSAnn. c 16 no entry shall be of force 
to satisfy the said statute of limitations, or to avoid a hue levied 
of lands, unless an atUon be thereupon commenced within one 
year alter, and prosecuted with effect 

Upon an oustei, by the discoiitinuaiico ot tenant in tail, we 
have said that no remedy by ineie entry is allowed, but 
that, when tenuit in tail ahenes the lands entailed, this takes 
away the entr}^ of the issue in tail, and diives him to his ac- 
tion at law to iccovei the possession*’ Foi, as in the foi- 
mei cases, the law will not suppose, without proof, that the 
anccstoi ot him m possession acquired the estate by wrong, 
and theietoie, alter five ^eais’ peaceable possession, and a de- 
scent cast, will not suffei the possession of the heir to be dis- 
turbed by meie entiy without action, so here the law will not 
suppose the discoiitmuoi to have aliened the estate without 
power so to do, and therefore leaves the heir m tail to liis ac- 
tion at law, and pcimits not his entiy to be lawful Besides, 
the alienee, who came into possession by a lawful conveyance, 
which was at least good foi the life of the aheiioi, hath not 

Co Litt S25 

(5) This liiuit vtion IS subject to the same exceptions, as have been enu- 
merated above, of irihnc>, coverture, insmity, imprisonment, and absence 
beyond se^s, in which case, the party entitled, or hia heir, as the case may 
be, may iinkc his tntrj within ten jears after the disability rcinovtd 
That is, as the cl uise has been well explained by Lawrence J, the 
statute gives to the paity to whom 'i right of entry iccnics, and who is 
under a disability at the tune, ten j^cars alter the disability removed, not- 
withstanding the twentv vears sho ild have elapsed after his title first 
accrued, and io Ins kcir the statute gives ten jears after the death of such 
party d>ing un ler the disability It gives the heir ten jears, and no more, 
whatevci disability he ni i} labour under dunng all that time Doe v 
Teswn, 6 Last, 85 In both eases the disability must exist at the moment 
of the right accruing, for if the twentv years under the statute once begin 
to run, no subsequent disability will prevent their progress and operation. 

Doc \ Jones, 4 T K 510 
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only a hare possession, but also an apparent ? ight of posses- 
sion , which IS not allowed to be devested by the mere entry 
of the claimant, but continues in foice till a better right be 
shewn, and recognized by a legal determination And some- 
thing also, pel haps, in framing this i ule of law, ma^ be allowed 
to the inclination ot the courts ot justice, to go as fai as they 
could in making estates-tail alienable, by declaring such alien- 
ations to be voidable only and not absolutely void 

In case of defoi cement also, where the dcfoiciant had ori- 
ginally a lawful possession of the land, but now detains it 
wrongfully, he still continues to have tlie presumptive pjima 
[ 179 ] evidence of light , that is, possession lawfully gamed 

Which possession shall not be o\ertuinctl by the mere entiy 
of another, but only by the demandants shewing a bettei 
right m a course of law 

This remedy by entry must be puisucd, according to sta- 
tute {Jliic II st 1 t 8 in a peaceable and easy inaimei , and 
not with foice oi stiong hand Toi, if one turns oi keeps 
anothei out ot possession toicibly, this is m injury of both i 
civil and a cimunal natuie The civil is icmcdicd by imme- 
diate icstitution, winch puts the antieut posst ssoi lu statu 
quo the Cl nnmal injmy, or public wiong by bi each of the 
king’s peace, is punished by fine to the king (6) Toi by the 
statute 8 Hen VI c 9 upon complaint made to any justice of 
the peace, of a loicible entiy, with stiong hand, on lands oi 
tenements, oi i foicible detamei alter a peacable cnti) , he 
shall tiy the tiiith of the complaint by jur), and upon foicc 
found, shall icstoie the possession to the party so put out 
and in such ease, oi it any alienation be made to dcfiaud the 


tfi) As to the punishment tor the criminal injury, secVol IV p 118 The 
civil injury is remediable also by action on the statutes of R 2 and II o 
Com Dig, Forccahle Kntiy, C Pleader, 2S 20 , in whuh the pi untitt, 
he itcovcrs, will have ticblc damages But I conceive that he will not 
recovci in an ation, if lit his no title, and the defendant is the lawful 
owner, on the saint principle that it has been determined that a tenant 
who holds oscr alter the cvpiration of his ttiin, and notice to quit, cannot 
maintain an ittion ot trespibs ai^nnst his Iindlord who forcibly enters, 
or distrem the tattle which he puts in by way of taking possession Sec 
I'ntver v Aft^metty 1 Bmgli 15s Taunton v fW/ 7 r, 7 T R 151 
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possessor of his light, (which is likewise declared to be abso- 
lutely void,) the oifendei shall forfeit, for the force found, tre- 
ble damages to the party griev ed, and make fine and ransom 
to the king But this does not extend to such as endeavoui 
to keep possession manu after three years peaceable en- 
joyment of either themselves, their ancestors, or those under 
whom they claim , by a subsecpient clause of the same statute, 
enforced by statute 31 Eh/ c 1 1 

II Thus far of leniedies, wlieie the tenant oi occupiei of 
the land hath gamed only a 7nere possession, and no apparent 
shadow of right Next follow another class, which are in use 
where the title of the tenant oi occupier is advanced one step 
nearer to perfection , so that he hath in him not only a bare 
possession, which may be destioyedby a bare entry, but also 
an appm ent i ight of possession^ which cannot be removed but 
by orderly course of law, in the process of which it must 
be shown,, that though he hatli at present possession and 
therefoie hath the presumptive right, yet there is a right of 
possession, superior to his, residing in him who brmgs the 
action. 

These remedies aie either by a isnit of entiij^ or an assise , 
which are actions merely pos^essoiy ^ seiving only to regain 
that possession, wheieof the demandant (that is, he who sues 
for the Lind) or his ancestois have been unjustly deprived by 
the tenant or possessor of the fieehold, or those under whom 
he claims They decide nothing with respect to the right of 
property , only restoring the demandant to that state or situ- 
ation, in which he was (or by law ought to have been) before 
the dispossession committed But this without any preju- 
dice to the right of owneiship for, if the dispossessor has 
any legal claim, he may afterwards exert it, notwithstanding 
a recovery against him m these possessory actions Only the 
law will not suffer him to be his own judge, and either take 
or maintain possession of the lands, until he hath recovered 
them by legal means", rather presuming the right to have 
accompanied the antient seism, than to reside in one who had 
no such evidence in his favour 
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1 The first of these possessory remedies is by it of entry , 
which is that which disproves the title of the tenant or pos- 
sessor, by shewing the unlawful means by whicli he entered 
or continues possession® llie writ is directed to the sheriff, 
requiring him to “ command the tenant of the land that he 
render (in Latin, yiaectpc quod reddat) to the demandant 
the land m question, which lie claims to be his riglit and in- 
“ heritancc , and into which, as he saith, the said tenant had 
not entry but by (or alter) a disseisin, intrusion, or the 
like, made to the said demandant, within the time limited 
‘‘ by law tor such actions , or that upon refusal he do ap- 
“ pcai m couit on such a day, to shew wherefore he hath not 
done This is the oiigiiicd process, the piaecipe upon 

which all the rest of the suit is gioundcd, wheiem it appeals, 
that the tenant is leqinred, either to delivei susin of the 
[ 3 lands, or to shew cause wliy he will not This cause iniy be 

cither a denial of the fact, of luuing eiiteud oi undej such 
means as arc suggested, oi a justification ofliis entiy by lea- 
son of title ui himself oi m those under wliom he makes claim 
whereupon tiie possession of the land is aw aided to him who 
produces the clearest light to possess it 

Ik our anticnt books we find frequent muitioii of the as 
within which writs of cntiy aie Inoiight It they bo biought 
against the party himself that did the wrong, then tliey only 
charge the tenant himself witli the injin^ , non liabuU m- 
“ Hist pc) tnhuswHtui quam ipsefitit^^ But if the 

intiudoi, disseisoi, oi the like, has made my alienation of the 
land to a third pci son, oi it has descended loins lien, that 
circumstance must be alleged in the wiit, for the action 
must always be biouglit against the tenant of the land, and 
the detect of his possessoiy title, whethei ausing fiom his 
own wiong or that of those undei whom he claims, must be 
set foitlu One such alienation oi descent makes the fiist"^ 
dcgiec, which is called the peu because then the form of a 
writ of entiy IS this , that the tenant had not entry, but by 

^ Finch I 261 to consist in the original wrong done, 

P See Vol 1 1 Append No V § 1 the second in the per, and the third in 
'i iMnch L 262.^ Booth indeed (of the ;)cr and cut But the dilference is 
real actions, 1 72 ) makes tlie first degree immaterial 
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the onginal wiongdoei, who alienated the land, oi fiom 
whom It descended, to him non hahnit tngiessum m$i per 
“ Guliehnum^ qui se in illud inUmit^ et illiul tenenti dmiszt^^* 

A second alienation or descent makes anothei degiee, called 
the per and cut , because the form ol a writ of entiy, in that 
case, IS, that the tenant had not entry, but % or a piior 

alienee, whom the intiudei demised it, non hahuit in~ 

?iist per JRzcardum, cui Gulielmiis illud dimi^it^ qui se 
in tllud These degiees thus state the original 

wiong, and the title of the tenant who claims undei such 
wiong If more than two degiees (that is, two alienations 
or descents) were past, there lay no writ ot entry at the com- 
mon law Foi as it was pioMded, foi llie quietness ot men’s [ 182 
inheritances, that no one, even though he had the true right 
of possession, should enter upon him who had the appa- 
lent right by descent oi otheiwise, but he was driven to his 
writ of enhy to gam possession, so, aftei moie than two de- 
scents or two conveyances were passed, the demandant, 
even though he had the light both of possession and property, 
was not allowed this jm^sessoi y action , but was driven to his 
Wilt of rights a long and final lemedy, to punish his neglect 
in not sooner putting m Ins claim, while the degrees subsisted, 
and foi the ending ot suits, and quieting ot all controversies* 

But by the statute ot Mailbiidge, 52 Hen III c 29 it was 
provided, that when the number ot alienations oi descents 
exceeded the usual degrees, a new wiit should be allowed 
without any mention of degiees at all And accordingly a 
new wilt has been framed, called a writ ot entry in the 
whicli only alleges the injury of the wrongdoer, without de- 
ducing all the intermediate title from him to the tenant 
stating it m this manner, that the tenant had not entry unless 
afta^ oi subsequent to, the ouster or injury done by the oiigi- 
iial disposstssor , non liahuit ingtessum msi post intrusioncm 
quam Gulielmus in illud fecit f and rightly concluding, 
that if the oi iginal title was wrongful, all claims derived from 
thence must participate of the same wrong Upon the lat- 
ter of these wiits it is (the writ of entry sui disseisin in the 
post) that the form of our common recoveries of landed 

' Booth 181 

• tinch L 263 F N B 203,204 

P 2 


* 2 Inst 153 
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estates'' is usually giounded, which, we may lemember, were 
observed in the pi ceding volume “ to be fictitious actions 
brought against tlie tenant of the freehold, (usually called 
the tenant to the pjaectpc, or writ of entry,) in which by col- 
lusion the demandant lecoveis the land 


This remedial instiiiment, of writ of entry, is applicable 
to all the cases ot oustei beloi e-nientioned, except that of dis- 
continuance by tenant in tail, and some pecuhai species of 
deforcements ISuch is that of deforcement ot clowei, by not 
assigning any doxit) to the widow within tlie time limited by 
183 ] law; for whicli she has hci icmedy by wiit of doivo , unde 
nthil habet'^ But if she be defoieed of part only of her dowei, 
she cannot then say that iiihil habit , and iheielore she may 
have recemrse to anothei action, by vviit of of do*wei , 

which is a more geneial icmed}, extending either to pait oi 
the whole, and is (with rcgaid to hci claim) of the same 
nature as the giaiul wiit of light, wheieof vve slnll pre- 
sently speak, is with regard to claims in fee-simplc * On 
the othei hand, it the hen (being v\ ithin age) or his guaichan, 
assign her more than she ought to have, they may be reme- 
died by a writ of adnuasu} cynent of doxiey ^ But m general 
the wilt of enti> is the iiniveisal lemedy to lecovei pos- 
session, wlien wiongfully withheld fiom the owmci It weie 
therefore endless to recount all the seveial divisions of writs of 
entry, which the chficrent circumstances of the respective de- 
mandants may requne, and which aio furnished by the laws 
of EnglmuP being plainly and clearly chalked out in that 


'' See Book II Append No \ 

“ Book II th 21 
F N D 147 
* Ibtd 8 

y t N B 148 Finch L 814 Strat 
\V estm 2 1 8 hd I c 7 

® See Bracton M /r7 c6 §4 
Bntton c 114 fol 263 The most 
usual were, 1 Ihe writs of entry sur 
iind of (F N B 191 

203 ) uhich are brought to remedy 
e7ther of those spetics of ouster 2 The 
writs of dum fait mfra and 

dxim ftiU non compost 7neHtist ( Ibid 1 92 


202 j whidi he for i person of full age 
oi one who hath recovered his under- 
standing , after having (when under age 
or insane) aliened his lands , (7) or for 
the heirs of such alienor 3 ^he^^rlts 
of till i/i Vila, and cm ante divortium 
{Ibid 193 204 ) for a woman, when a 
widow or divorced, whose husband 
during the coverture (cwi tn vita sua, 
Vet cut ante divortium, ipsa cuntTadiLtse 
non potuit) hath aliened her estate 
4 TJie writ ad commwiem legem [Ibid 
207,) for the reversioner, after the alien- 
ation and death of the particular tenant 


(7)‘='ee Bnte,Vol II p 2o2 
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most antient and highly venerable collection of legal foims, 
the registr urn omnium bitvnim, oi legistei of such ^\rlts as are 
suable out ol the king’s coiiits, upon which Fit/herbert’s na- 
tuia btevtum is a comment, and m which eveiy man who is [ 184- ] 
injuied will be suie to find a method ot icliel, exactly adapted 
to his owm case, desciibed in the compass ol a few lines, and 
yet without the omission of any material ciicumstance So 
that the wise and equitable piovisions ot the statute Westm 2 
ISEdw I c 21- for training new wilts wlien wanted, is almost 
lendered useless by the \ery great perfection ot the antient 
foims And indeed I know not whether it is a greater ciedit 
to oui laws, to have such a proMsioii contained in them, or not 
to ha\c occasion, or it least veiy rarely, to use it 

In the times ofoiu Saxon ancestors, the light of possession 
seems only to have been recoieiable by wiit of entry®, which 
was then usually bi ought in the county-couit And it is to 
he obseived, that the proceedings m these actions were not 
then so tedious when the couits were held, and process issued 
from and was returnable theiein at tlie end ot every three 
weeks, as they became aftei the conquest, when all causes 
were drawn into the king’s courts, and process issued only 
horn teim to term, which was found exceedingly dilatory, 
being at least foui times as slow as the othei And hence a 
new lemedy was invented in many cases, to do justice to the 
people, and to determine the possession in the proper coun- 
ties, and yet by the king’s judges This was the remedy by 
u^sise, which is called by statute Westm 2 ISEdwI c 24 
JisUnurn 'temedium^ in comparison with that by a writ of entry , 

It not admitting ot many dilatory pleas and proceedings, to 
winch other real actions are subject ^ 

for life 5 Tlie writs %n casu proviso is withheld hy the lessee or a stranger 
and tn C07istmilt casu , {Ibul 205 206 ) after the detcrmi nation of a lease for 
wlneh lay not at/ ronimfine/a but jears 7 The writ causa matnmonu 

arc given by stat Gloc G Edw I c 7 prniiocnti {Ibid 205 ) for a woman 
and Westm 2 13 Ed I c 24 for the who giveth land to a man in fee or for 
reversioner after the alienation, but lift, to the intent that he may marry 
during the life, of the tenant in dower her, and he doth not And the like in 
or other tenant for life 6 The writ case of other deforcements 
ad Urtninum qui praeterul (^Ibid 201 ) * Gilb Ten 42 

for the reversioner, when the possession Booth 262 

r 3 
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2 The writ of ass^se is said to ha\e been invented by Glan- 
vil chief justice to Henry the second*^, and, if so, it seems to 
owe its introduction to the parliament held at Noithampton, 
m the twenty-second year of that prince’s icign, when jus- 
tices m e^ie were appointed to go round the kingdom in 
ordei to take these assises and the assises themselves (pai- 
[ 185 ] ticulaily those of viorf cV ancestor and 7iovel (hssetsin) weie 
tleaily pointed out and desciihed'* As a wiit of entry is a 
leal action, which di^^provts the title of the tenant by shew- 
ing the unlawful commencement of Ins possession , so an 
assise IS a leal action, which the title of the demandant 

meiely by shewing lus, oi his ancestor’s possession® , and these 
two remedies aie in all othei respects so totally alike, that a 
judgment or lecoveiy m one is a bar against the other, so 
that when a man’s possession is once established by cithei of 
these possessoiy actions, it can never be distinbed by the 
same antagonist m any othei of them The woid a\bist is 
derived by sii Edward Coke ^ fioiii the Latin assidco^ to sit 
togethei' and it signifies, originally, thejuiy wlio tiy ihecaiise, 
and sit together foi that purpose By r figuie it is now made 
to signify the couit oi jurisdiction, which summons this juiy 
together by a comnnssion of assise, oi ad assisas capicndas , 
and hence the judicial assemblies ht.ld by the king’s commis- 
sion in cveiy county, as well to take these writs of assise, as 
to tiy causes at 7nsi jntus, are teimcd in common speech the 
assises. By anothei somewhat similar figuie, the name of as- 
sise IS also applied to this action, foi rccoveiing possession of 
lauds foi the leason, sailh I^ittleton^, why such wills at 
tlie beginning weie called assises, was, foi that in tliese the 
sheiifF is ordeietl to summon a jury, oi assise, winch is not 
e\piesscd iii any othei ongin«il writ‘* (8) 

' Mirror c - § 25 domim f actant Jicrt riLO^nUioncm 

§ 9 Si dominm ftodi negat hacrc^ dt dissmsinu faclis snjnr osnsa?ni a tem- 
dibus defuncti s(iu>tnani ijH<tdcni ftodiy i)ore qua clomtnus lex vemt in Angharti 
qitam cxigunty justiliarn domini regis pronme post jmcimfoctaui inter ipsum el 
jaemnt inde pert rrcognitiontm per ra regem JUiuin suum ( Spelm Co(f 330 
legiilcs homint qufdern $atsinamdefunc- " Finch L 284 
lus indb habuit, die qua fiat vttus et ^1 Inst 153 
?rtor/nus, f*, sicut ntognUmn fuent, ita « § 234 

haercdibus yus rcstituant § 10 Justitia: ^ Co Litt 159 

(8) That IS to snj. It forms a part of the original command of the king 
to the sheriff to summon the jur^, whereas m other cases no jury ib or- 
dered to be summoned till the parties ha\e appeared in court, and ire at 
issue on a disputed fact 
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This lemedy, by writ of assise, is only applicable to 
two species of injuiy by oustei, viz abatement^ and a lecent 
oi novel disseisin It the abatement happened upon the 
death of the demandant's fathei or mothei, brother or sister, 
uncle or aunt, nephew or niece, the lemedy is by an assise 
of moit d'ancesto}^ or the death of one's ancestor Tins 
writ directs the sheiifl to summon a jury or assise, who C 
shall view the land in question, and leco^mze whether such 
ancestor were seised thereof oa tlie day of his death, and whe- 
ther the demandant be the next hen ‘ (9) soon aftei which 

the judges come down by the king’s commission to take the 
lecognitioii of assise when, if these points are found in the 
affirmative, the law immediately tiansfeis the possession from 
the tenant to tlio demandant It the abatement happened on 
the death ol one’s giaiidtathei oi gi andmothoi , then an assise 
of moit d^antisto) no longei lies, but a wiit ot aylt^ oi dc nvo 
if on the death ot the gicat giandfathei oi gieat giandmothei, 
then a wi it of hisaylt^ or de pi oavo but if it mounts one degree 
highei, to the iie^aple, or giandfather’s giandfathei, or it the 
abatement happened upon the death of any coHateial iclation, 
otliei than those befoic-nicutioned, the wiit is called a writ of 
cosinasrc, oi de comanguineo ^ And the same points shall be 
inquued of in all these actions anttsiid^ as in an assise of moit 
d'ancestoi , they being ot thc\ciy same nature^ though they 
diffei in this point of loim, that these anccsttU wilts (like all 
othei writs of piaecipt) expiessly asseit a title in the demand- 
ant, {viz the seism of the ancesloi at his death, and his own 
light of inheiitaiice,) the assise asserts nothing directly, but 
only prays an uiquiiy whetliei those points be so”’ Thcie is 
also anothei ancestx'cl writ, denominated a nxipei obiit^ to es- 

' r N B 195 Finch L 290 * Slat Westm 2 13 Ed I c 20 

* Finch L 266, 267 2 Inst 099 


(9) The jury were to enquire whether the ancestor had been seised on 
the day of his death in fcc-simple, as otherwise the writ did not he, and 
they were also to enquire whether the ancestor had died withm the time 
of limitation It was not necessary that the ancestor should have died 
seised, but that he should have been seised on the day of his death F 
N B 195 196 

The writ of nnper obiit also was only applicable m the case of a descent 
of lands in fcc-simple Ibul 1 97 
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contictm Jiie}it^ dnpliciter delmqmt conU a y egem quia Jacit 
dmemnam et lobeiiam contia pacem suam , ct etiam ausu 
“ temeiaiio iinta Jacit ea^ quae in cuiia domini icgis iite acta 
mnt et pi opt Cl dtqilex delictum mento sustineie debet poenani 
“ duplicatam ” 

In all these possessoiy actions thei e is a time of limitation set- 
, lied, beyona which no man shall avail himself of the possession 

of himself or Ins ancestois, or take ad\antage of the wiongfiil 
possession of his adversary F oi, it he be negligent for a long 

and unieasonable time, the law ictuses afterwaids to lend liim 
any assistance, to lecovei the possession meiely both to punisli 
Ins neglect {nam leges vigilantihus^ non doi mientibus^ subvemunt^) 
and also because it is presumed lliat the supposed wrongdoei 
has m such a length of time procured a legal title, otheiwisc 
189 '] lie would sooner have been sued This time ot limitation by 
the statute ot Melton, 20 Hen III c 8 andWestm 1 SEdw I 
c 39 was successively dated lioni jiaiticnlai atnas, viz from the 
ictiirn ot king John fiom Iieland, and horn the coionation, 
&c ot king Flenry the thud Hut this date of limitation con- 
tinued so long imaltcicd, that it became indeed no limitation 
at all, it being above thiee Iiundied yeais fiom Ileniy the 
thiHPs coionation to the }eai 1 540, when the pie«eiit statute 
ot limitations ^ was made This, instead of limiting actions 
horn the date ot a paiticulai event, as before, which m pioccss 
ot yeais gievv absurd, took another and moie direct course, 
winch might cndiiie toi e\ei by limiting a certain period, as 
hlty ycais loi laiuls, and the like peiiod^ toi custom*iry and 
piesciiptivc icnts, suits, and sei vices, (toi theieis no time of 
limitation upon leiits cieated by deed, oi reseived on a parti- 
culai estate®,) and enacting that no person should bung any 
possessoiy action, to lecovei possession ilieicot merely upon 
the seism, oi dispossession of his ancestois, beyond such cei- 
tain period But this does not extend to services, which by 
common possibility may not happen to become due more than 

y 32 Ilcn VIII c 2 and other intermediate editions vvliicli 

* So Berthclet’b original edition of bir Edward Coke (2 Inst 95 ) and 
the statute, AD 1540, and Ciy’s, other subsequent writers have followed, 
l^ckering’s, and Ruft head’s editions, make it only /or/y years for rent, &c 
examined with tlie re'cord Rastell’s “ 8 Rep 65 
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once in the lours or tenant’s life ; as fealty, and the like ^(11) 

And all writs, gioundcd upon the possession of the demandant 
liimseU, are diiected to be sued out within thirty years attei 
the disseisin complained of, for it it be of an oldei date, it 
can with no propriety be called a fiesh, iccent, oi 7iovel dts^ 
semn, which name sii Edward Cokeinlorms us was originally 
given to this pioceeding, because the disseisin must have been 
since the last eyie or circuit of the justices, which happened 
once in seven years, otherwise the action was gone And we 
may observe S that the limitation, prescribed by Henry the 
second at the fust institution of the assise of yiovel dissetsui^ was 
fiom his own leturn into England, aftei the pe-ice made be- 
tween him and the young king Ins son, which was but the 
year before 

WiiAT has been here obseived may thiow some light on the [190] 
doetune 7 cmitta ^ which wc spoke of in the second chaptei 
of this book ; and winch we may lemember was whore one who 
hath right to lands, but is out ot possession, hath aftei wards 
the freehold cast upon him by some subsequent defective title, 
and enteis by viitue ot that title In this case the law i emits 
him to his anticnt and more ceitaiii light, and by an equitable 
fiction supposes him to have gamed possession in conse<]iicnce, 
and by ^ ntue tlieieof and this, because he cannot possibly ob- 
tain judgment at law to be lestoicd to Ins piioi light, since he 
is himselt the tenant of the land, and theiekne hath nobody 
against whom to bung lus action This determination of the 
law might seem superfluous to an hasty observci , who perliaps 
would imagine, that since the tenant hath now both the right 
and also the possession, it little signifies by what means sucli 
possession shall be said to be gained But the wisdom of our 
antientlaw determined nothing in vain As the tenant’s pos- 

h Co Litt m Swcpig 184 

l Inst 153 Booth 210 

(11) 'Ihe principle is not the common possibility of the service becoming 
due once only in the life of the lord or the tenant, but of its not becoming 
due at iiU within a penod of time eKceeding that allowed by any ot the 
statutory limitations Lord Coke’s expression is, any other service which 
“ by common possibility may not happen or become due within sixty 
“ years, as to cover the hall of the lord, or to attend on his lord when he 

gocth to warre, or the like ” Co Litt 115 
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session \\as gamed by a defective title, it was liable to be over- 
tuined by shev^mg that defect in a writ of entr) , and then he 
must have been driven to his writ of right, to ieco\ei his just 
inheritance whicli would have been doubly haul, because 
during the time he was himself tenant, he could not establish 
his prior title by any possessory action The law therefoie 
remits him to his prior title, or puts him in the same condition 
as if he had lecovered the land by writ of entiy Without 
the remitter, he would ha\e had jus^ et ^cisinam separate, a 
good right, but a bad possession now, by the remittei, he hath 
the most perfect of all titles, et seisinae conjunctwnem 

III By these several possessory remedies the light of pos- 
session may be restored to him that is unjustly depuved thereof 
But the right of po^sts^wn (though it carries with it a strong 
piesumption) is not always conclusive evidence of the right of 
pi Opel tip which may still subsist in another man For, as one 
man may have the jio^sessioii^ and anothei the light <)f posses- 
191 ] Slow, which IS recovered by these possessoiy actions, so one 
man may have tlic i ight of possession, and so not be liable to 
eviction by any possessoiy action, and anothei nia;y have the 
light of piopieitij, which cannot he otheiwise asserted than by 
the great and final remedy of a writ of right, or such corre- 
spondent writs as are in the nature of a writ of i ight 

This happens puncipall) in foui cases 1 Upon disconti- 
nuance by the alienation of tenant m tail whereby he who 
liad the right of possession, hath tiansfeired it to the alienee, 
and theiefoi e his issue, or those in leinamder oi reveision, shall 
not be allowed to lecover by virtue of that posses:>ion, whicli 
the tenant hath so voluntarily tiansferied 2, S In case of 
judgment given against cithci paity, whethei by his own de- 
fault, oi upon trial of the merits, m any possessoiy action toi 
such judgment, it obtained by him who luith not the true ovvn- 
ciship, IS hold to be a species of defoi cement , which hovvevci 
binds the right of possession, and suffers it not to beevei again 
disputed, unless the right of pioperty be also proved 4- In 
case the demandant, who claims the right, is barred from these 
possessory actions by length of time and the statute of limita- 
tions before-mentioned tor an undisturbed possession foi fifty 
j eai s ought not to be tiev csted b} any thing, but a very cleai 
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proof of the absolute right of pn^perty In these four cases the 
law applies the remedial instrument of eithei the writ of light 
itself, or such other writs as are said to be ot the same nature. 

1 And first, upon an alienation by tenant in tail, wliereby 
the estate-tail is discontinued, and the lemainder or reversion 
IS by failure ol the particulai estate displaced, and turned into 
a mere right, the remedy is by action of foimtdon {secundum 
foymam doni,) which is m the nature of a writ of right®, and 
IS the highest action that tenant in tail can have ^ Fok he can- 
not have an absolute wiit of light, which is confined only to 
such ns claim in tce-simple and for that leason this wiit of 
Joymedon was gi anted him by the statute di do)ns or Westm 2 ^ ig2 '] 
13Edv\ I c 1 , which IS theiefoie emphatically tailed his wilt 
of light This wilt IS distinguished into three species a 
JoiiUidoH m the dcsceiidei, in the i ernatnda ^ and in tho. i exm tei 
A writ of Jotmtdon in the da^cende) hath, where a gift in tail is 
made, and the tenant iii tail ahenes the lands entailed, oi is 
disseised of them, and dies , m this case the heii in tail shall 
have this ui it of Jot medon m the dtstendu , to lecover these 
lands so given in tail, against him who is then the actual 
tenant of the freehold In winch action the demandant 
IS bound to state the manner and foim of the gift m tail, 
and to prove himself lien iitcundum Joy mam dom A 
medon in the lanaindo heth, wheie a man giveth lands 
to anothei for life or m tail, with remainder to a third person in 
tad or in fee, and he who hath the paiticular estate dieth, 
without issue inheritable, and a sti anger intrudes upon him in 
lemainder and keeps him out of possession ‘ In tins case the 
1 emamder-nian shall have his writ o^Jor medon in \^^Qyeynalnder^ 
wherein the whole foim of the gift is stated, and the happening 
of the event upon which the remaindei depended This wiit 
IS not given in express words by the statute dt donni, but is 
founded upon the ecjuity of the statute, and upon this maxim 
in law, that if any one hath a riglit to the land, he ought also 
to have an action to recover it A for medon m the revet hr 
heth, where there is a gilt m tad, and afterwards by the death 
of the donee oi his heirs without issue of his body the leveisioa 

* Finch L 267 h Ibid 211,212 

^ Co Litt 326 ‘ Ihd 217 

' F N B 255 



192 


PRIVATE 


Book III 


falls in upon the donor, his heirs, or assigns in such case the 
reversioner shall have this writ to lecover the lands, wherein 
he shall suggest the gift, his own title to thereveision minutely 
derived fiom the donor, and the failuie of issue upon which 
his reversion takes place (12) This lay at common law, be- 
fore the statute de doms^ if the donee aliened before he had 
performed the condition of the gift, by having issue, and after- 
waids died tvithout any ’ The time of limitation in a fotmedon 
19^ ] by statute 21 Jac I c 16. is twenty jears, within which space 
of time after his title acci ues, the demandant must bring his 
action, oi else he is for evei haired (13) 

2 In the second case, if the owneis of a particulai estate, 
as for life, in dowei, by the couitesy, oi in fee-tail, aie hatred 

F N B 219 8 Hep 88 ' Fintli L 268 


(12) It IS obvious tb It, 111 ’\fonnedon ill tlic icin under, a fee simple is ot- 
ten, and in the rcvcrtci alwaji., claimed, biitthue aie many leasons why 
such forms of action aic ncccssii^, ami wh} the paitv, if left to hii> mere 
writ of light, would he without a proper remedy I he fcc-simple 
IS claimed in them after the cxpirition of a tcnanc} in tail, which may have 
endured an indefinite time, but the demandant in a writ of right must al- 
lege a seism in his ancestor within a definite time btjort the ivnt sued out , 
though he might make claim, therefore, the moment that his title accrued, 
lie might be barred by lapse of time Wheicas in Jot medons the limitation 
lunsfiom the time of the title accruing, and the demandant can only be 
b irred by hii own laches 

It will follow from this, that though the highest writ may be lost, and 
the mere by itself become incontestable by uninterrupted possession 
foi sixty years (see post 19(> ),}et there may be cases m which, at any inde- 
finite time alter sixty ycais, not merely the inferior remedies of the writ of 
entry and Jonucdoit may be available, but even bare ciiti) itself may be 
siiflicicnt foi the recovery of property feec Rcsolut 3d Bcvil’s case, 
4R 11 b 

(15) It might seem, and has been contended, that a ficsh title accrues to 
the issue in tml of i pel son, who has been baned by the lapse of tune, and 
therefore that such issue would havcanothci twenty years in which to bring 
his formedon But if this constiuction prevailed it all, it is obvious that it 
would equally prevail through any number of descents, and Would virtually 
repeal the statute in the most pernicious manner In the case of Tolson v 
Kai^e, sBrod &Bmg 217 the court of C P therefoie determined that the 
Jirst descent of the title, within twenty year<» after which the statute re- 
quires the fotmedon to be sued out, is the descent upon that claimant, who, 
being free from any disabilit), suffers twenty jears to elapse without assert- 
ing his right , and consequently that the bar which operates upon him 
equally concludes all claiming as his heirs 
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of the light of possession by a recoveiy had against them, 
througli their default or non-appearance in a possessory action, 
they were absolutely without any remedy at the common law 
as d writ of right does not he for any but such as claim to be 
tenants of the fce-simple Tlierelore the statute Westm 2 
13Edl 04- gives a new writ foi such peisons, after their 
lands have been so iccovered against them by default, called 
a (luod ei dejoiccat ; which, though not strictly a writ ot right, 
so far partakes ot the nature of one, as that it will restore the 
right to him, who has been thus unwaiily detorced by his own 
default^ But in case the recovery were not had by his own 
default, but upon defence in tlic inteuoi possessory action, this 
still remains final witli legaid to these paiticul ir estates, as at 
the common law and hence it is, that a common recoveiy (on 
a wilt of cntiy in the po<it) had, not by default ot the tenant 
himself, but (after his deft nee made and vouchei ot a third 
person to warranty) by default ot such vouchee, is now the 
usual bai to cut off an estate-tail " 

3, 4 Thirdly, in case the light of possession be baned by 
a recoveiy upon the merits in a possessory action, oi lastly by 
the statute of limitations, a claimant in tee-simple may have a 
7ne}e of which is m ifs nature the highest wiit in 

the law and lieth only of an estate in fee-simple, and not foi 
him who hath a less estate This writ lies concurrently with 
all other real actions, in which an estate ot tee-simple may be 
recoveicd and it also lies after them, being as it were an ap- 
peal to the mere right, wlien judgment hath been had as to the 
possession in an inferior possessory action But though a 
wilt ot right may be brought, wheie the demandant is entitled [ 194 ] 
to the possession, yet it rarely is adviseable to be bi ought in 
such cases, as a nioie expeditious and easy remedy is had, 
without meddling with the piopeity, by pioving the demand- 
ant's own, or his ancestor's, possession, and their illegal ouster, 
in one of the possessory actions But in case the right of 
possession be lost by length of time, or by judgment against 
the true owner in one of these inferior suits, there is no othei 
choice this IS then the only remedy that can be had , and it 


» F N B 155 
" See Book II cli 21 
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IS of so forcible a natuie, that it overcomes all obstacles, and 
clears all objections that may have arisen to cloud and obscure 
the title. And, after issue once joined m a writ of right, the 
judgment is absolutely final, so that a recoveiy had in this 
action may be pleaded in bai of any othei claim oi demand 

The pure, 2 >ioper, or mere writ of right lies only, we have 
said, to rcoOvei lands in fee-simple, unjustly withheld from 
the true proprietor But there ate also some other writs 
which aie said to be in the natuie of a writ of light, because 
their process and proceeding do mostly (though not entirely) 
agree with the wiit of right but m some ol them the lee- 
simple IS not demanded , and in others not land, but some 
incorporeal hereditament Some of these have been already 
mentioned, as the writ oi light of dox^ei^ of Joimedon^ and 

the others will hereaftei be taken notice of under their propei 
divisions Noi is the meie wiit ot right alone, or always, 
applicable to eveiy case of a claim of lands in fee-simple foi 
if the lord's tenant in fee-simple dies without heir, wheieby an 
escheat acciues, the lord shall have a wiit of escheat^ ^ which 
IS in the nature of a writ of i ight ® And if one of two or more 
coparceners defoices the other, by usuipmg the sole posses- 
sion, tlic party aggrieved shall have a writ of right, de ration- 
195 ] abih parted which may be grounded on the seisin of the an- 
cestor at any time duimg his life (14?) , wheicas in a nuper obiit 
(which IS a possessory remedy” ) he must be seised at the time 
of his death But, waving these and other minute distinc- 
tions, let us now return to the general writ of right 

This writ ought to be first brought in the court-baron’^ of 
the lord, of whom the lands are holden , and then it is open 

F N B 6 Co Litt 158 ' F N B 9 

' F N B 143 “ Seepag 186 

* Booth, 135 Append No I § 1 


(14) As this writ hes only between privies in blood cUuning under the 
same ancestor, it is obviously unimportant whether the ancestor died seised 
or no The tenant’s entry is m virtue of some nght in the ancestor, and 
though he may shew m answer to the wnt, that the nght was not such as 
the demandant alleges, but some other, the proof of which will abate the 
writ, yet both are agreed in claiming from him 
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or patent but if he holds no court, or hath waived his right 
remisit curiam sttam^ it may be brought in the king^s courts 
by writ of praecipe originally* ** , and then it is a writ of right 
closed , being directed to the sheriff and not the lord* Also, 
when one of the king^s immediate tenants in eapite is deforced, 
his writ of right is called a writ ol praecipe in capite^ (the im- 
proper use of which, as well as of the former praecipe quia 
dominus remistt curiam^ so as to oust the lord of his jurisdic- 
tion, is restramed by magna carta* y) and, bemg'directed to the 
sheriff and originally returnable in the king’s court, is also a 
wi It of light There is likewise a little writ of right 

close, secundum consuetudinem manerii, which lies for the king’s 
tenants in antient demesnes ^^nd others of a similar natureS to 
try the right of their lands and tenements in the court of the 
lord exclusively* But the writ oi right patent itself may also 
at any time be removed into the county-court by writ of tolt \ 
and from thence into the king’s courts by writ of pone^ oi 
recordari facias, at the suggestion of either party that there is 
a delay or defect of justice*' 


In the progress of this action ^ the demandant must allege 
some seism of the lands and tenements m himself, or else m 
some perscm under whom he claims, and then derive the right 
from the person so seised to himself, to which the tenant 
may answer by denying the demandant’s right, and averring 
that he has more right to hold the lands than the demandant 
has to demand them and this right of the tenant being 
shewn, it then puts the demandant upon the proof of his 
title m which if he fails, or if the tenant hath shewn a bet- 
ter, the demandant and his heirs are perpetually barred of 
their claim , but if he can make it appear that his right is su- 
perior to the tenant’s, he shall recover the land against the 
tenant and his heirs for ever. But even this writ of right, 
however superior to any other, cannot be sued out at any dis- 


* F N B 2 Finch L 313. 
y Booth, 91 

‘ Append No I § 4 
■c 24 
“F.NB 5 
' See book II. ch 6 

** Kitchen, tit copyhold. 
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tance of time For by the antient law no seism could be al- 
leged by the demandant, but from the time of Henry the 
first'', by the statute of Merton, 20 Hen III c8 from the 
time of Henry the second, by the statute of Westm 1. 3 Ed- 
ward I c 39 from the time of Richard the first, and now, by 
statute 32 Henry VIII c2 seism in a writ of right shall be 
within six^y years So that the possession of lands m fee-sim- 
ple uninterruptedly, for threescore years, is at piesent a suffi- 
cient title against all the world , and cannot be impeached by 
any dormant claim whatsoever (15) 

I HAVE now gone through the several species of injuiy by 
ouster and dispossession ot the freehold, with the remedies 
applicable to each In considering which I have been un- 
avoidably led to touch upon much obsolete and abstiuse 
learning, as it lies intermixed with, and alone can explain the 
leason of those parts of the law which are now more generally 
in use For, without contemplating the whole fabric toge- 
ther, it IS impossible to form anj clear idea of the meaning 
and connection of those disjointed parts which still form a 
considerable branch of the modern law, such as the doc- 
trine of entries and remitter, the levying of fines, and the 
suffering of common recoveries Neither indeed is any con- 
siderable part of that, which I have selected in this chapter 
from among the venerable monuments of our ancestors, so 
absolutely antiquated as to be out of force^ though the whole 
IS certainly out of use there being but a very few instances 
for more than a century past of prosecuting any real action 
for land by writ of enit y, assise^ formedon^ writ of rights or 
otherwise The forms are indeed preserved m the practice 
of common recoveries but they are forms and nothing else , 
for which the very clerks that pass them are seldom capable to 
assign the reason But the title of lands is now usually tried 
in actions of ejectment or trespass , of which in the following 
chapters. 

“ Glanv / 2 C 3 Co LitUH4 


(15) See ante, p 191 n 12 
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CHAPTER THE ELEVENTH. 

OF DISPOSSESSION, or OUSTEK, of 
CHATTELS REAL. 


JJAVING in the preceding chapter considered with some 
attention the several species oi injury by dispossession or 
ouster of the freehold^ together with the regular and well- 
connected scheme of remedies by actions real, which are 
given to the subject by the common law, either to recover the 
possession only, or else to recover at once the possession, and 
also to establish the right of property , the method which 
I there marked out leads me next to consider injuries by ouster 
of chattels real , that is, by amovmg the possession of the te- 
nant from an estate by statute-merchant, statute-staple, recog- 
nizance in the nature of it, or elegit , or from an estate for 
years. 

I Ouster, or amotion of possession, from estates held by 
statute, recognizance, or elegit^ is only liable to happen by a 
species of disseisin, or turning out of the legal proprietor, be- 
fore his estate is determined by raising the sum for which it is 
given him in pledge And for such oustei, though the estate 
be merely a chattel interest, the owner shall have the same 
remedy as for an injury to a freehold , mz by assize of navel 
disseisin^. But this depends upon the several statutes, which 
create these respective interests* **, and which expressly pro- [ 199 ] 
vide and allow this remedy in case of dispossession. Upon 
which account it is that sir Edward Coke observes % that 
these tenants are said to hold their estates ut liberum tenemen’- 
tum^ until their debts be paid . because by the statutes they 

* F N B 178 Stat de TMrcatoribus, 27Edw HI c 9. 

Stat Westm. 2. 13 Edw 1. c 18 Stat 23 Hen VIII. c.6. § 9 

1 Init. 43 
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shall have an assise, as tenants of the freehold shall have ; and 
in that respect they have the similitude of a freehold 

II As for ouster, or amotion of possession, from an estate 
for years , this happens only by a like kind of disseisin, ejec- 
tion, or turning out, of the tenant fiom the occupation of the 
land during the continuance of his term For this injury the 
law has provided him with two remedies, according to the 
circumstances and situation of the wrongdoer the writ of 
^ectione Jit mae , which lies against any one, the lessor, rever- 
sioner, remainder-man, or any stranger, who is himself the 
wrongdoer and has committed the injury complained of and 
the writ of qua) e ejccit iitf) a termtnum , which lies not against 
the wrongdoei or ejector himself, but his feoffee or other 
person claiming undei linn These are mixed actions, some- 
what between real and personal , for therein are two thmgs 
recovered, as well restitution of the term of years, as damages 
for the ouster or wrong 

1 A wniT then of ejectione ft macy or action of trespass m 
ejectment y lieth where lands or tenements are let for a term of 
years, and afterwards the lessor, icversioner, remainder-man, 
or any stranger, doth eject oi oust the lessee of his term ® In 
this case he shall have his wiit of ejection to call the defendant 
to answer for entering on the lands so demised to the plain- 
tiff for a term that is not yet expired, and ejecting him^ And 
by this writ the plaintiff shall lecover back his term, or the 
remamder of it, with damages 

Since the disuse of real actions, this mixed proceeding is 
become the common method of trying the title to lands or 
tenements It may not theiefore be improper to delineate, 
with some degiee of rauiuteiiess, it^ history, the manner of it’s 
process, and the principles whereon it is grounded. 

We have before seen that the writ of covenant, for breach 
of the contract contained in the lease for years, was antiently 
the only specific remedy for recovering against tlie lessor a 


^ See book II ch 10 
* F N.a 220 


^ See Appendix, No. IL § 1. 
B Seepag 157 
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term from which he had ejected his lessee, together with 
damages for the ouster. But if the lessee was ejected by a 
stranger, claiming under a title superior ^ to that of the lessor, 
or by a grantee of the reversion, (who might at any time by 
a common recovery have destroyed the tefm S) though the 
lessee might still maintain an action of covenant against the 
lessor, for non-performance of his contract or lease, yet he 
could not by any means recover the term itself. If the ouster 
was committed by a mere stranger, without any title to the 
land, the lessor might indeed by a real action recover pos- 
session of the freehold, but the lessee had no other remedy 
against the ejector but in damages, by a wiit of cjectionejlrmaey 
for the trespass committed in ejecting him fiom his farm 
But aftei wards, when the couits of equity began to oblige the 
ejector to make a specific restitution of the land to the party 
immediately injured, the courts of law also adopted the same 
method of doing complete justice , and, in the prosecution of a 
wilt of ejectment, introduced a species of remedy not warranted 
by the original writ nor prayed by the declaration, (which are 
calculated for damages merely, and are silent as to any resti- [ 201 ] 
tution,) VIZ a judgment to lecover the term, and a writ of 
possession thereupon ^ This method seems to have been set- 
tled as early as the reign of Edward IV , though it hath 
been said " to have first begun under Henry VII because it 
probably was then first applied to it’s present prmcipal use, 
that of trying the title to the land 

The better to apprehend the contrivance, whereby this 
end IS effected, we must recollect that the remedy by eject- 

1* F N B 145 ct St par lessie ou grantde de reversion 

‘ See book II ch 9 Irt^e de covenant versus son lessor ^ et 

^ P 6 Ric II Ejecttone Jtrmae rCest countera esjtecial courUy {Fitz abr 
gue un action de trespass en son nature, t gject Jirm 2 ) See Bract t 4 tr I 
el le plaintiff" ne recovera son terme gue c 36 

est a vemr, nient plus gue en trespass * See Append No II §4 prope Jin 
home recovera damages pur trespass mint 7 Edw IV 6 Per Fairfax , si 
fait, mes a feser , mes il conment a suer home port ejectume jWmae, le plaintiff re- 
par action de covenant al comen law a covera son terme gui est arere, si bien 
recoverer son terme quod iota cuna come in guare ejectt tn/ra termtnam , et, 
concessit Et per Belknap, la comen si nul soit arrere, donques tout tn da- 
lep est, lou home est ousts de son terme mages (Bro Abr t, quare ^ecU irffra 
par estranger, il avera ejectione Jirmae terminum, 6 ) 
versus cesty gue luy ouste , et sil soil " F N. B 220 
ouste par son lessor, bnefe de covenant . 
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ment is m it*s original an action brought by one who hath 
a lease for years, to repair the injury done him by disposses- 
sion In order therefore to convert it into a method of trying 
titles to the freehold, it is first necessary that the claimant do 
take possession of the lands, to empower him to constitute a 
lessee for years, that may be capable of receiving this injury 
of dispossession For it would be an offence, called in our 
law maintenance.^ (of which in the next book,) to convey a title 
to another, when the grantor is not in possession of the land , 
and indeed it was doubted at first, whether this occasional 
possession, taken merely for the purpose of conveying the 
title, excused the lessor from the legal guilt of maintenance ° 
When therefoie a person, who hath right of entry into lands, 
determines to acquire that possession, which is wrongfully 
withheld by the present tenant, he makes (as by law he may) 
a formal entry on the premises , and being so in the posses- 
sion of the soil, he there, upon the land, seals and delivers a 
lease for years to some third person or lessee and, having thus 
given him entry, leaves him in possession of the premises 
This lessee is to stay upon the land, till the prioi tenant, or he 
who had the previous possession, enters theieon afresh and 
ousts him , or till some other person (either by accident oi by 
agreement beforehand) comes upon the land, and turns him 
[ 202 ] out or ejects him For this injury the lessee is entitled to his 
action of ejectment against the tenant, or this casual ejecten^ 
whichever it was that ousted him, to recover back his term 
and damages But where this action is brought against such 
a casual ejector as is before mentioned, and not against the 
very tenant m possession, the court will not suffer the tenant 
to lose his possession without any opportunity to defend it 
Wlierefore it is a standing rule, that no plaintiff shall pro- 
ceed m ejectment to recover lands against a casual ejectoi, 
without notice given to the tenant in possession, (if any there 
be,) and making him a defendant if he pleases And, in 
order to maintain the action, the plaintiff must, m case of any 
defence, make out four points before the court, viz 
leascy entryy and onstey First, he must shew a good title in 
his lessor, which brings the matter of right entiiely before 
the court , then, that the lessor, being seised or possessed by 


° ICh Rep AppeH'l 39 
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virtue of such title, did make him the lease for the present 
term, thirdly, that he, the lessee or plaintifli did enta or 
take possession in consequence of such lease , and then, lastly, 
that the defendant ousted or ejected him Whereupon he 
shall have judgment to recover his term and damages , and 
shall, in consequence, have a of possesstoity which the 
sheriff IS to execute by delivering him the undisturbed and 
peaceable possession of his term. 

This is the reguldi method of bringing an action of eject- 
ment, m which the title of the lessoi comes collaterally and 
incidentally before the court, m order to sliew the injury done 
to the lessee by this ouster This method must be still con- 
tinued in due foi ni and strictness, (save only as to the notice 
to the tenant,) whenever the possession is vacant, oi there is 
no actual occupant of the premises , and also in some other 
cases (1) But, as much trouble and foimality were found to 
attend the actual making of the lease^ cntty^ and ousta^ a new 
and more easy method of trying titles by writ of ejectment, 
where there is any actual tenant oi occupier of the premises 
111 dispute, was invented somewhat more than a centuiy ago, 
by the lord chief justice Rolle who then sat in the court of 
upper bench , so called during the exile of king Charles the 
second This new method entirely depends upon a string of [ 203 ] 
legal fictions , no actual lease is made, no actual entry by 
the plaintiff, no actual ouster by the defendant, but all are 
merely ideal, for the sole purpose of trying the title. To this 
end m the proceedings a lease foi a term of years is stated 
to have been made, by him wlio claims title, to the plamtifF 
who brings the action, as by John Rogers to Richard Smith, 

P Styl Pract Reg 108 (edit 1657 } ‘J See Append No II ^1,2 


(l) The reason for this will appear in the following page It is there 
stated that the real tenant in possession is always served with a copy of the 
declaration, and an affidavit of that service is always made before the courts 
will allow judgment to be signed against the casual ejector Where there 
13 no tenant in possession, this condition cannot be complied with, and 
therefore the form of proceeding which requires it cannot be adopted 
Where the action is brought in any inferior court the regular method must 
also be adopted, because such a court has no authority to frame a consent- 
rule, or compel the performance of it Adams on Eject 1 75 295 

Q 4 
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which plaintiff ought to be some real person, and not merely 
an ideal fictitious one who hath no existence, as is frequently 
though unwarrantably practised ' (2) , it is also stated that 
Smith the lessee entered, and that the defendant William 
Stiles, who IS called the casual ejector y ousted him , for which 
ouster he brings this action. As soon as this action is brought, 
and the complaint fully stated in the declaration % Stiles, the 
casual ejector, or defendant, sends a written notice to the 
tenant in possession of the lands, as George Saunders, in- 
forming him of the action brought by Richard Smith, and 
transmitting him a copy o£ the declaration withal assuring 
him that he, Stiles the defendant, has no title at all to the 
premises, and shall make no defence , and therefore advising 
the tenant to appear in court and defend his own title other- 
wise he, the casual ejector, will suffer judgment to be had 
against him , and thereby the actual tenant Saunders will 
inevitably be turned out of possession ' On receipt of this 
friendly caution, if the tenant in possession does not withm 
a limited time apply to the court to be admitted a defendant 
m the stead of Stiles, he is supposed to have no right at all , 
and, upon judgment being had against Stiles the casual ejector, 
Saunders tlie real tenant will be turned out of possession by 
the sheriff 

But, if the tenant in possession apphes to be made a de- 
fendant, It is allowed him upon this condition , that he enter 
into a rule of court ^ to confess, at the trial of the cause, three 
of the four requisites for the maintenance of the plamtiff's 
action , VIZ. the lease of Rogers the lessor, the entry of Smith 

6 Mod 309 ‘ Append j No II § 2 

• Append No II § 2 “ Append No II § 3 


(2) This IS DOW the almost invanable practice, and there seems to be 
some convenience in it, and no solid objection to it It was reprobated in 
the case cited above, because it was said that thereby the defendant might 
lose his costs, if the result of the suit was in his favour, there being no per- 
son responsible on the record But it is now always a part of the consent- 
rule, that in such case the lessor of the plaintiff* will pay the costs, and the 
courts will enforce a performance of that undertaking by attachment, 
of the person where no pnvilege intervenes, and of the goods and chattels, 
where the party’s person is protected. Adams on Eject. S30. 233, 
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the plaintiff, and his ouster by Saunders himself, now 'made 
the defendant instead of Stiles which requisites being wholly 
fictitious, should the defendant put the plaintiff to prove them, 
he must of course be nonsuited for want of evidence , but by 
such stipulated confession of lease, entry, and mstei , the trial 
will now stand upon the merits of the title only. (3) This done, 
the declaration is altered by inserting the name of George 

(3) The defendant is now also obliged to confess his own possession of 
the premises at the time of the service of the declaration Unless he was 
at that time the tenant in possession, the action was brought against the 
wrong person, and therefore it was a necessary step in the plaintiff’s proof, 
but as It was a point totally unconnected with the title, the requiring such 
proof, (which in many cases, where land was sought to be recovered with no 
dwelling house on it, was difficult to be given), was contrary to the true intent 
and meaning of the consent-rule feec Reg Gen KB 4B &A 196 and 
C P 2 Brod & Bing 470 In one case, the plaintiff is by a recent statute, 

1 Geo IV c 87 , entitled to call upon the tenant for a still further under- 
taking before the court can admit him to defend As the writ of possession 
follows the judgment, and the judgment cannot be entered up till the 
term following the trial, a great temptation was held out to fraudulent te- 
nants to apply to be made defendants, since time was gamed to carry off 
the crops, and the landlord was left to an unprofitable action for the mesne 
profits By this statute, therefore, where the tenant has held under a lease 
or agreement in writing, and his interest having expired or been lawfully 
determined, holds over after lawful demand in writing of the possession, he 
may be compelled to undertake in ca^e of a verdict for the plaintiff to give 
him a judgment as of the term next preceding the trial , and also to enter 
into a recognizance by himself and two sufficient sureties m a reasonable 
sum, conditioned to pay the costs and damages recovered by the plaintiff 
in the action The court has power to impose one or both of these con- 
ditions on him , but unless he complies with the rule as modified by the 
court, he will not be admitted defendant, and the plaintiff will at once ob- 
tain judgment against the casual ejector To prevent, however, any in- 
justice which might follow in a case where the tenant gave the required 
undertaking, if the judgment thus antedated should be immediately exe- 
cuted on an erroneous verdict in favour of the landlord, tRe 3d sect pro- 
vides, that if it appears to the judge that the finding of the jury was con- 
trary to the evidence, he may order a stay of execution till the fifth day of 
the next term , and in all cases he is required to make this order at the 
request of the defendant, m case he shall forthwith undertake to find, and 
within four days actually find security in a reasonable sum directed by the 
judge, conditioned not to commit any waste, or act in nature thereof, or 
other wilful damage, and not to sell or carry off any standing crops, hay, 
straw, or manure from the day of the verdict to the day of Us being set 
aside, or execution made on the judgment And by § 6 if the result of the 
trial 15 against the landlord proceeding under this act, and compelling the 
tenant to find the bail specified m § l , the tenant shall have judgment with 
double costs. 
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Saunders instead of William Stiles, and the cause goes down 
to trial under the name of Smith, (the plain tiif,) on the demise 
of Rogers, (the lessor,) agamst Saunders, the new defendant. 
And therein the lessor of the plaintiff is bound to make out a 
clear title, otherwise his fictitious lessee cannot obtain judg- 
ment to have possession of the land for the term supposed to 
be granted. But, if the lessor makes out his title in a satis- 
factory manner, then judgment and a writ of possession shall 
go for Richard Smith the nominal plaintiff, who by this trial 
has proved the right of John Rogers, bis supposed lessor 
Yet, to prevent fraudulent recoveiies of the possession, by 
collusion with the tenant of the land, all tenants are obliged 
by statute llGII cl 9. on pain of foifeiting three years^ rent, 
to give notice to their landlords, when seived with any de- 
claration in ejectment and any landlord may by leave of the 
court be made a co-delendant to the action, in case the tenant 
himself appears to it or if he makes default, though judg- 
ment must be then signed iigainst the casual ejector, yet 
execution shall be sti^ed, in case the landlord applies to be 
made a defendant, and enters into the common rule , a right, 
which indeed the landlord had, long before the provision of 
this statute", m like manner as (previous to the statute of 
Westm 2 c 3 ) if ill a real action the tenant of the freehold 
made default, the remanider-maii or reversionei had a right 
to come m and defend the possession, lest, if judgment were 
had against the tenant, the estate of those behind should 
be turned to a naked right* But, if the new defendants, 
whethei landlord oi tenant, or both, after entering into the 
common rule, fail to appeal at the tual, and to confess lease, 
entry, and ouster, the plaintiff, Smith, must indeed be there 
205 2 iio^suited, for want of pioviiig those lequisites , but judgment 
will in the end be enteied against the casual ejectoi Stiles, 
for the condition on which Saunders, or his landlord, was 
admitted a defendant is broken, and therefore the plaintiff is 
put again m the same situation as if he never had appeared 
at all, the consequence of which (we have seen) would have 
been, that judgment would have been entered for the plaintiff, 
and the sheriff, by virtue of a writ for that purpose, would 

Styl Pract Reg 108 111 265 * Bracton 15 tr 4 c 10 § 14 

7 Mod 70 Salk 257 Burr 1301 
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have turned out Saunders, and delivered possession to Smith. 
The same process therefore as would have been had, pro- 
vided no conditional rule had been ever made, must now be 
pursued as soon as the condition is broken (4) 

The damages lecovered in these actions, though formerly 
their only intent, are now usually (since the title has been con- 
sidered as the principal question) very small and inadequate ; 
amounting commonly to one shilling, or some other trivial sum 
In order therefore to complete the remedy, when the possession 
has been long detained from him that had the right to it, an 
action of trespass also lies, after a recovery in ejectment, to 
lecover the mesne piohts which the tenant in possession has 
wrongfully received Which action may be brought m the 
name of either the nominal plaintiff m the ejectment, or his 
lessoi, against the tenant in possession whether he be made 
party to the ejectment, or suffers judgment to go by default* 
In this case the judgment in ejectment is conclusive evidence 
against the defendant, for all profits which have accrued since 
the date of the demise stated m the former declaration of the 
plaintiff, but if the plamtiff sues for any antecedent profits, the 
defendant may make a new defence (5) 

* 1 33urr 668 


( 4 ) There is still one case in whiLh even under the “ new method” the 
plaintiff IS compelled to make an actual entry, and can only date his right 
to recover from such entry This is, where the defendanthas strengthened 
his title by levying a fine with proclamations according to the statute of 
fines, 4H 7 c 24 (See book II p 352 ) Such a fine by the words of 
the statute can only be avoided " by way of action or lawful entry” pur- 
sued within a certain time Ejectment was not a form of action in use at 
the time of passing this statute, and therefore has been held not to be com- 
prised within the words “ by way of action ” An actual entry must there- 
fore be made for the purpose Doe v IVattSy 9 East, 17 

(5) In order to obviate the delay and expense of a second action for the 
mesne profits, it is enacted by the iGeo 4 c 87 $2 that in all ejectments 
between landlord and tenant, where the latter has had due notice of 
trial, the former shall not be nonsuited for default of the defendant's ap- 
pearance, but the consent-rule shall be sufficient evidence of the facts 
stated m it, and as well in such case as in that of his due appearance a^il 
confession, the plaintiff may go on after proving his right to recover, to give 
evidence of the mesne profits, and the jury shall give their verdict on the 
whole matter, both as to the title and mesne profits 


The 
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Such is the modern way of obliquely bringing in question 
the title to lands and tenement, in order to try it m this colla- 
teral manner, a method which is now universally adopted in 
almost every case It is founded on the same principle as the 
antient writs of assise, being calculated to try the mere posses^^ 
S0}y title to an estate, and hath succeeded to tliose real actions, 
206 3 as being infinitely more convenient for attaining the end of 
justice because the form of the proceeding being entirely fic- 
titious, it is wholly m the power of the court to direct the ap- 
plication of that fiction, so as to prevent fraud and chicane, and 
eviscerate the very truth of the title The writ of ejectment 
and it^s nominal parties (as was resolved by all the judges y) 
are “ judicially to be considered as the fictitious form of an 
action, leally brought by the lessor of the plaintiff against the 
‘‘ tenant in possession invented, under the controul and 
power of the court, for the advancement of justice in many 
‘‘ respects, and to force the parties to go to tiial on the merits, 
‘‘ without being intangled in the nicety ot pleadings on eithei 
‘‘ side ” 

But a writ of ejectment is not an adequate mean to try the 
title of all estates, foi on those things, whereon an entry can- 
not in fact be made, no cntiy shall be supposed by any fiction 
of the parties Theiefore an ejectment will not he of an ad- 
vowson, a lent, a common, or other incorporeal hereditament * 
except for tithes in the hands of lay impropriators, by the ex- 
press purview of statute 32 Hen VIII c 7 which doctrine hath 

y Mich 52 Geo II 4 Burr 668 ^ Brownl 129 Cro Car 492 Stra 54 


The judgment is conclusive only as to such facts as were necessarily proved 
or admitted in order to obt'im it it does not, therefore, as stated in the text, 
conclude the tlcfendant for all profits which have accrued since the date o/ 
the demise, because the defendant is only liable to account for the profits 
from the time at which he came into possession, and this may have been 
long subsequent to the date of the demise, it being only necessary to the 
judgment, that he should have been m possession when the declaration was 
served on him The plaintiff, therefore, must prove the defendant’s pos- 
session for any period prior to the service of the declaration, for which he 
seeks to make huu accountable, and he must prove the value oi the profits 
entirely , as to that the judgment raises no inference The defendant also 
may plead the statute of liraitatiom,, and protect himself from any demand 
farther back thap the last six years 
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since been extended by analogy to tithes in the hands of the 
clergy ^ nor will it he in such cases, where the entry of him 
that hath right is taken away by descent, discontinuance, 
twenty years’ dispossession, or otherwise. 

This action of ejectment is however rendered a very easy 
and expeditious remedy to landlords whose tenants are in ar- 
rere, by statute 4* Geo II c 28 which enacts, that every land- 
lord, who hath by his lease a right of re-entry in case of non- 
payment of rent, wlien half a year’s rent is due, and no sufficient 
distress is to be had, may serve a declaration in ejectment on 
his tenant, or hx the same upon some notorious part of the pre- 
mises, which shall be valid, without any torrnal re-entry or 
previous demand of rent And a recoveiy in such ejectment 
shall be final and conclusive, both lu law and equity, unless 
the rent and all costs be paid or tendered within six calendar 
months afterwaids. (6) 

2 The writ of qua7e ejecit infia termiiium heth, by the an- [ 207 ] 
tient law, where the wrongdoer oi ejector is not himself m 
possession of the lands, but another who claims under him. 

As where a man leaseth lands to another foi years, and, after, 
the lessor or reversioner enteieth, and maketh a feoffment in 
fee, or for life, of the same lands to a stranger now the lessee 
cannot bring a writ of ejecHone Jir mac oi ejectment against the 
foeffee, because he did not eject him, but the reversioner 
neither can he have any such action to recover his term against 
the reversioner, who did oust him , because he is not now m 
possession And upon that account this writ was devised, upon 

• Cro Car 301 2 Lord Ilaym 789 


(6) A third benefit is given by this statute, which, according to the case 
of Roe V Davis, 7 East, 363 ,is available to the landlord even when a suffi- 
cient distress is to be had Before its enactment, the court exercised a dis- 
cretionary power of staying the landlord’s proceedings at any stage of them, 
upon payment of the rent in arrcar with costs By the fourth section, this 
discretion is taken away, the court cannot do it after trial, and must do it 
if the application is properly made before 
By the second section, the right of any mortgagee of the term not m 
possession is preserved upon payment of the rent, and all costs and damages 
to the landlord within six months after execution levied 
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the equity of the statute Westm, 2 c 24'. as in a case where no 
adequate remedy was already provided (7) And the action 
IS brought against the feoffee for deforcing, or keeping out, the 
original lessee, during the continuance of his term, and herein, 
as in the ejectment, the plaintiff shall recover so much of the 
term as remains , and also shall have actual damages for that 
portion of It, whereof he has been unjustly deprived. But 
since the mtioduction of fictitious ousters, whereby the title 
may be tried agamst any tenant in possession, (by what means 
soever he acquired it,) and the subsequent recovery of damages 
by action of trespass for mesne profits, this action is fallen 
into disuse. 

b F N B 198 


(7) The lessee was not m many cases necessarily driven tohis quare ejecit^ 
4-c because if he re entered, as he might, on the feoffee, and was again 
ousted by him, he was then, in a condition to maintain ejectione Jirmcc 
against FN B 198 
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OF TRESPASS. 


JN the two preceding chapters we have considered such in- 
juries to leal property, as consisted in an ouster, or amo- 
tion of the possession Those which leinain to be discussed 
are such as may be offered to a man’s real property without 
any amotion from it. 

Thf second species therefore of real injuries, or wrongs 
that affect a man’s lands, tenements, or hereditaments, is that 
oi trespass Trespass, in it’s largest and most extensive sense, 
signifies any transgression or offence against the law of nature, 
of society, or of the countiy in which we live, whether it re- 
lates to a man’s person, or his property Therefore beatmg 
another is a trespass, for which (as we have formerly seen) 
an action of trespass vt et armis m assault and battery will he, 
taking or detaining a man’s goods are respectively trespasses ; 
for which an action of trespass vi et armis^ or on the case in 
trover and conversion, is given by the law so also non-per- 
formance of promises or undertakings is a tiespass, upon which 
an action of trespass on the case in assumpsit is grounded and, 
m general, any misfeasance or act of one man whereby another 
is injuriously treated or damnified, is a transgression or tres- 
pass m It’s largest sense , for which we have already seen * 
that whenever the act itself is directly and immediately inju- 
rious to the person or property of another, and therefore ne- [ 209 ] 
cessarily accompanied with some force, an action of trespass vt 
et armis will lie , but, if the injury is only consequential, a 
special action of trespass on the case may be brought. 


• Se«pag 12S 
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But in the limited and confined sense, in which we are at 
present to consider it, it signifies no more than an entry on 
another man’s ground without a lawful authority, and doing 
some damage, however inconsiderable, to his real property. 
For the right of meum and tuuniy or property in lands, being 
once established, it follows as a necessary consequence, that 
this right must be exclusive, that is, that the owner may re- 
tain to himself the sole use and occupation of his soil every 
entry therefore thereon without the owner’s leave, and espe- 
cially if contrary to his express order, is a trespass or trans- 
gression The Roman laws seem to have made a direct pro- 
hibition necessary, m order to constitute this injury “ qui ah- 
enum fundicm ingreditut^ potest a domino si is paevident 
prohiheri ne ing? ediatur ^ ” But the law of England, justly 
considering that much inconvenience may happen to the owner, 
before he has an opportunity to forbid the entry, has carried 
the point much farther, and has treated every entry upon an- 
other’s lands (unless by the owner’s leave, or m some very par- 
ticular cases,) as an injuiy or wrong, for satisfaction of which 
an action of trespass will lie , but determines the quantum of 
that satisfaction, by considering how far the offence was wilful 
or inadvertent, and by estimating the \alue of the actual damage 
sustained 


Every unwarrantable entry on another’s soil the law entitles 
a trespass hp heaking his close the words of the writ of tres- 
pass commanding the defendant to shew cause quare clausum 
quetcntis fiegit For every man’s land is in the eye of the law 
inclosed and set apart from his neighbour’s and that either 
by a visible and material fence, as one field is divided from 
another by a hedge , or, by an ideal invisible boundary, existing 
210 3 contemplation of law, as when one man’s land ad- 

joins to anotlier’s in the same field. And eveiy such entry or 
breach of a man’s close carries necessarily along with it some 
damage or other , for, if no other special loss can be assigned, 
yet stdl the words of the writ itself specify one general damage, 
*oiz» the treading down and bruising his herbage 

One must have a property (either absolute or temporary) 


^Inst,2 I 12 


' F.N B, 87,88. 
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m the soil, and actual possession by entiy, to be able to mam-^ 
tain an action of trespass, (1) oi, at least, it is requisite that 
the party have a lease and possession of the vestuie and her- 
bage of the land Tlius if a meadow be divided annually 
among the parishioneis by lot, then after each person's several 
portion IS allotted, they may be respectively capable of main- 
taining an action for the breach of their several closes ® for 
they have an exclusive interest and freehold therein for the 
time But before entry and actual possession, one cannot 
maintain an action of trespass, though he hath ihe freehold in 
law*^ And therefore an hen befoie entry cannot have this 
action against an abator , though a disseisee might have it 
against the disseisor, for the injury done by the disseisin itself, 
at whicli time the plaintiff was seised of the land , but he cannot 
have it for any act done after the disseisin, until he hath gained 
possession by re-entry, and then he may well maintain it for the 
intermediate damage done , for after lus re-entry the law, by a 
kind o^jus postlimimii supposes the freehold to have all along 
continued in him ^ Neither, by the common law, in case of 
an intrusion or deforcement, could the party kept out of pos- 
session sue the wrongdoer by a mode of redress, which was 
calculated merely for injuries committed against the land while 
tn the possession of the owner. But now by the statute 6 Anne, 
c 18 , if a guardian or trustee for any infant, a husband seised 
jure uxoiis^ or a person having any estate or interest determm- [211] 
able upon a life or lives, shall, aftei the determination of their 
respective interests, hold over and continue in possession of the 
lands or tenements, without the [express] consent of the person 
entitled thereto, they are adjudged to be trespassers, and any 

Dyer 285 2 Roll Abr 549 ^ 2 Roll Abr 553, 

Cro Eliz 421 8 11 Rep S, 


(l) By the terms property either absolute or temporary,” the student 
might be led to suppose, that this action is only maintainable by one 
who is lawful owner, or lawfully in possession But the action is founded 
on possession, not on title , in his onginal complaint, the plaintiff relies 
only on his possession, and discloses no title nor will he be bound to 
prove any, unless the defendant destroys the presumption arising from his 
possession by shewing a title pnm& facte good in himself Even if it should 
appear clearly that the plaintiff’s possession was wrongful, he will recover 
damages in case the defendant is also a wrongdoer, and has no title to 
rely on Graham v Peal, lEast,244 Catteru v Cowper, 4Taunt.547 
VOT. Ill R 
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reversioner or remaincler-man expectant on any life-estate, may 
once in every year, by motion to the court of chancery, procure 
the cestuy que vie to be piodiiced by the tenant to the land, oi 
may enter thereon m case of his refusal or wilful neglect (2) 
And by the statutes of 4< Geo IJ c.28 and 1 1 Geo IL c 19 in 
case, aftei the determination of any term for hie, lives, or yeais, 
any person shall wilfully hold over the same, the lessoi or re- 
versioner is entitled to recover by action of debt, cither at the 
rate of double the annual value of the premises, in case he hira- 
selt hath demanded and given notice in writing to the tenant 
to deliver the possession, oi else double the usual rent, in case 
the notice of quitting proceeds from the tenant himself, having 
power to determine his lease, and he afterwaids neglects to 
cany that notice into due execution* (3) 

A MAN IS answerable for not only his own trespass, but that 
of his cattle also for, it by his negligent keeping they stiay 
upon the land of another, (and much more if he permits, oi 
drives them on,) and they tlieie tiead down his neighbour’s 
herbage, and spoil his corn or his tices, this is a trespass for 
which the owner must answei in danuigcs, and the law gives 
the party injured a double lemedy in this case, by peimittmg 
him to distrem the cattle thus dama^t-Jeamnt^ or doing damage, 
till the ovvnei shall make him satisfaction oi else by leaving 
him to the common remedy lyi foto conteiitioso^ by action 
And the action that lies in eithei of these cases of trespass com- 
mitted upon another’s land, either by a man himself oi his 
cattle, IS the action of trespass vi et at mis , whereby a man is 
called upon to answer, qnatevi eta) mis clatistm ipsius A apud 
B fiegity et blada ipsius A ad valentiam centum sohdoitim 
tbidem nupu ct escmtia cum quibusdam avei iis depastusjuit^ con- 
adcavity et consumpsit^ S^c foi the law always couples the 
idea of force with that of intrusion upon tlie propel ty of another 
[ 212 1 herein, if any unwarrantable act of the defendant or his 

h Regisir 94 


( 2 ) But if It afterwards should appear on proof in any action that the 
ceitu^ que vie was really alive, the party entitled may re-enter, and main- 
tain an action for the mesne profits § 3 

( 3 ) See Book II c 9. p I5i 
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beasts in coming upon the land be proved, it is an act of tres- 
pass for which the plaintiff must recover some damages; such 
however as the jury shall think propel to assess. 

In trespasses of a permanent nature, where the injury is 
continually renewed, (as by spoiling oi consuming the herbage 
with tlie defendant’s cattle,) the declaration may allege the in- 
jLiiy to have been committed by contimiation from one given 
day to another, (which is called laying the action with a con- 
tinuando,) and the plaintiff shall not be compelled to bung 
sepal ate actions foi eveiy day’s separate offence* But wheie 
the trespass is by one or several act'^, each of which terminates 
m Itself, and being once done cannot be done again, it cannot 
be laid with a contnmando , ^et if there be repeated acts of 
trespass committed, (as cutting down a certain number of trees,) 
they may be laid to be done, not continually, but at divers 
days and times within a givxn pciiod (4) 

In some cases trespass is justifiable, or, rather, entry on 
another’s land oi house shall not in those cases be accounted 
trespass as if a man comes thither to demand or pay money, 
there payable, or to execute, m a legal manner, the process 
of the law Also a man may justify entering into an inn or 

' 2 Roll.Abr 545 Lord Ilaym 240 Salk 638, 639 Lord Raym 823 

7 Mod 152 


(4) The form of decHnng with a continuando is now out of use the plain- 
according to the present practice, states that defendant on such a day, 
and on divers other days (without specifying them) between that day, and 
the day of the commencement of the suit, committed several trespasses of 
a continuable nature, as the case may be Under such a statement 
as this the plaintiff may prove any number of such trespasses committed 
Within the limits of time &pcciiied, and thus the object of the continuando is 
answered In general, the proof of trespasses need not correspond in point of 
time with the date assigned to them in the declaration, and therefore the 
plaintiff may give in evidence an act committed before the earliest day laid 
in the declaration , but if he avails himself of the continuing clause to prove 
more than one act, they must all have been committed within the limits 
of time assigned by the declaration Huniey Oldacre^ 1 Starkie's N P R.^ 
351 per Lord Ellenborough Under the modem form of declanng, it 
would be still wrong to state that the defendant had committed an act 
which terminated in itself, (made an assault, for instance,') on divers day 
and times Engluhw Purser, C East, 595 

R 2 
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public-house, without the leave of the ownei first specially 
asked , because when a man professes the keeping such inn or 
public-house, he thereby gives a general licence to any person 
to enter lus doors So a landlord may justify entering to dis- 
trein for rent, a commoner to attend his cattle, commomng 
on another’s land^ and a leveisioner, to see if any waste be 
committed on the estate, for the apparent necessity of the 
thing ’ Also It hath been said, that by the common law and 
custom of England, the pool are allowed to enter and glean 
[213] upon another’s ground after the harvest, without being guilty 
of trespass ™ which humane provision seems borrowed from 
the Mosaical law " (5) In like manner the common law war- 
lants the hunting of ravenous beasts of prey, as badgers and 
foxes, in another man’s land, because the destroying such 
creatures is said to be profitable to the public ® But m cases 
where a man misdemeans himself, or makes an ill use of the 
authority with which the Hw entrusts him, he shall be ac- 
counted a trespassei ah initio^ as if one comes into a tavern 
and will not go out in a reasonable time, but tarries tliere all 
night contrary to the inclinations of the owner, this wrongful act 
shall affect and have relation back even to his first entiy, and 
make the whole a trespass s But a bare nonfeasance, as not 
paying for the wine he calls for, will not make him a tres- 
passer for this IS only a breach of contiact, foi which the 
taverner shall have an action of debt or assumpsit against him ^ 
So if a landloid distreined for rent, and wilfully killed the dis- 
tress, this by the common Liw made him a tiespasser ah inttio " 
and so indeed would any other irregularity have done, till the 
statute 1 1 Geo II c 19 which enacts, that no subsequent irre- 
gulaiity of tlie landloid [where the distress shall be made for 
any kind of rent justly due] shall make his first entry a lies- 
pass, but die party injured shall have a special action of tres- 

* 8 Rep 146 ° Cro Jac 321 

Glib Ev 253 Trials pan p Finth L 47 Cro Jac, 148 
ch 15 pag 438 2 Roll Abr 561 

" Levit c 19 V 9 , & c 23 v 22 ’’8 Rep 147 

Peul c,24 V 19 * Finch L 47 

(5) The contrary has been decided by three judges against one, in the 
caie of Steel v Houghton 4- Ux , and Worlledge y Manmngy 1 H B1 51 
53 n (a) 
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pass or on the case, for the real specific injury sustained, 
unless tender of amends hath been made But still, if a re- 
versioner, who enters on pretence of seeing waste, breaks the 
house, or stays there all night, or if the commoner who comes 
to tend his cattle, cuts down a tree , in these and similar cases 
the law judges that he entered for this unlawful purpose, anti 
therefore, as the act which demonstrates such his purpose is a 
trespass, he shall be esteemed a trespasser ab tmtto ^ So also 
in the case of hunting the fox or the badger, a man cannot justify 
breaking the soil, and digging him out of his earth for though 
the law warrants the hunting of such noxious animals for the [ 214 J 
public good, yet It IS held“ that such things must be done man 
ordinary and usual manner, therefore, as there is an ordinaiy 
course to kill them, viz^ by hunting, the court held that the 
digging for rliem was unlawful (5) 

A MAN may also justify 111 an action of trespass, on account 
of the freehold and right of entiy being m himself, (7) and 
this defence brings the title of the estate in question This is, 
therefore one of the ways devised, since the disuse of real 
actions, to try the property of estates , though it is not so usual 
as that by ejectment, because that, being now a mixed action, 
not only gives damages for the ejection, but also possession of 
the land whereas m trespass, which is merely a personal suit, 
the right can be only ascertained, but no possession delivered , 
nothing being recovered but damages for the wrong committed 

In order to prevent trifling and vexatious actions of trespass, 
as well as other personal actions, it is {inter aha) enacted by 
statutes 4*3E1iz c 6 and 22 & 23 Car II c 9 §13fi that where 

' 8 Rep 146 “ Cro Jac 821 


(6) The instances here given are cases of the abuse of an authority given 
by law, m which the law determines by the subsequent act quo ammo the 
party did the first, which was ambiguous in itself, innocent or wrongful, 
according to the intent But if the authority proceeds from an indi- 
vidual, he cannot for any subsequent abuse punish that which he hiinself 
has permitted to be done “ As if he to whom 1 have lent my horse to nde 
to York, should nde beyond York, I shall have my action on the case for 
the excess, but not a general action of trespass Brian J Year Book, 
12 E 4 p 8 pi 20 8 Rep 147 Six Carpenters* case 

(7) Or in a third person, by whose command he entered 
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the jury, who try an action of trespass, give less damages than 
forty shillings, the plaintiff shall be allowed no more costs 
than damages, unless the judge shall certify under his hand 
that the freehold or title of the land came chiefly m question (8) 
But this rule now admits of two exceptions more, which have 
been made by subsequent statutes One is by statute 8& 
9W III cJl, which enacts, that in all actions of trespass, 
wherein it snail appeal that the tiespass was wilful and mali- 
cious, and it be so certified by the judge, the plaintiff shall 
recovei full costs Every trespass is where the de- 

fendant has notice, and is especially forewarned not to come 
on tile land, as eveiy trespass is mahcwus^ though the da- 
mage may not amount to foity shillings, where the intent of 
215 ] the defendant plainly appeals to be to harass and distress the 
plaintiff* (9) The otlier exception is by statute4&5 W &M. 
c 23 which gives full costs against any mteiior tiadesman, 
appi entice, oi othei dissolute poison, who is con\ictedofa 
trespass in hawking, hunting, hshing, oi fowling, upon an- 
othei’s land. Upon this stcitute it has been adjutlged, that if 
a person be an infenoi tiadesman, as a clothier loi instance, 
it matters not what qualification he may have m point of 
estate, but, if he be guilty of such tiespass, he siiall be liable 
to pay full costs "" 

Lord R'lyra 149 


(s) Oi that Fact should appear upon the pleadings, which is tantamount 
to the judge’s certifKatc, V lunik, 2 Lev 234 or there is a special 
plea ot justification to the whole declaration iound against the defendant, 
111 which cast it must ippear upon the record, either that the freehold can- 
not come in question, and if so, the statute docs not apply , oi th'it it 
does, and then accrtiluatc is mincccssrr^ Redndge v Palmti, SH 131 2 
Coiner y Bnkci,\h\A 341 Pedde/i v Kiddk, vTR 659 hetc (hanc y 
Jones, 1 Williams’ Saundei’s R 500 n t 5th edit Respecting these sti- 
tutes see post p 401 n 

(9) It had been decided that if the trespass was committed aftei notice, 
the judge was hy the statute bound to ccitif), but in Goody IVatkms, 
3 Last, 495 , It was dctei mined that he had a full discretion upon all the cir- 
cumstances of each case 
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CHAPTER THE THIRTEENTH. 

OF NUSANCE. 


THIRD species of leal mjuiies to a man’s laiitlb and 
tenements, is by nn&ance Nusance, nociimentumy or 
annoyance, signifies any thing that worketh hint, inconveni- 
ence, or damage And nnsances arc of two kinds public oi 
common nusances, which affect the public, and are an annoy- 
ance to all the king’s subjects tor which reason we must 
lefei them to the class of public wrongs, oi crimes and mis- 
demesnors and piivate nusances, which are the objects ot 
oiu piesent considei ation, and may be defined, any thing 
done to the hint or annoyance of the lands, tenements, oi 
hereditaments ol another ^ We will, therefore, first, mark 
out the seveial kinds of nusances, and then their respective 
leinedies 

I In discussing the seveial kinds ot nusances, we will con- 
sidei, fiist, such nusances as may affect a man’s corporeal 
hereditaments, and then those that may damage such as aie 
incorpoieal 

1 Fiusi, as to cotpoyeal inheiitances. If a man builds a 
house so close to mine that his roof overhangs my roof, and 
thiows the water off his roof upon mine, this is a nusance, 
for which an action will he ^ Likewise to erect a house or 
olhci building so near to mine, that it obstructs my antient 
lights and windows, is a nusance of a similai natuie*^ But 
in this lattei case it is necessary that the windows antient, 
that IS, have subsisted there a long time without interruption, 
otherwise there is no injury done For he hath as much 

N B ]84 
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right to build a new edifice upon his ground as I have upon 
mine , since every man may erect what he pleases upon the 
upright or peipendicular of his own soil, so as not to pre- 
judice what has long been enjoyed by another , and it was 
my folly to build so near another’s ground ** Also, if a per- 
son keeps his hogs, or other noisome animals, so near the 
house of another, that the stench of them incommodes him 
and makes die air unwholesome, this is an injurious nusance, 
as it tends to deprive him of the use and benefit of his 
house® A like injury is, if one’s neighbour sets up and 
exercises any offensive ti ade , as a tanner’s, a tallow-chand- 
ler’s, or the like , for though these are lawful and necessary 
trades, yet they should be exercised m remote places , foi 
the rule is, stc utetc tuo^ ut alienum non laedas ” this, there- 
fore, IS an actionable nusance^ So that the n usances which 
affect a man’s dwelling may be reduced to these three 1 Over- 
hanging It, which IS also a species of trespass, for ayiis est 
solum^ ejus est usque ad coelum (1) 2 Stopping aiitient lights 
and, 3. Coirupting the air with noisome smells foi light and 
air are two indispensable requisites to eveiy dwelling But 
depriving one of a mere mattei of pleasure, as of a fine pros- 
pect by building a wall, oi the like, this, as it abridges 
nothing really convenient or necessary, is no injury to the 
sufferer, and is therefore not an actionable nusance® (2) 

Cro Ehz 118 Salk 159 ^ Cro Car 510 

« 9 Kep 58 R 9 Rep 58 


(1) In a case where the act of trespass was the nailing a board on the 
defendant's own wall, which overhung the plaintiff’s garden, and this 
doctrine and maxim were urged in support of the form ot action, Lor<l 
Ellenborough said, that ** he did not think it was a trespass to inteifcrc 
with the column of air superincumbent on the close,” that if it was, it 
would follow that an aeronaut was liable to an action of trespass, qu tl fr 
at the suit of the occupier of every field over which his balloon passed in 
the course of his voyage It any damage arises from the object which 
overhangs the close, the remedy he said v\ as by action on the case Picket tng 
V Ruddi 4 Campb 219 

(2) An uninterrupted possession of an easement for twenty years, with 
the acquiescence of hun who is seised of an estate of inheritance in the 
tenements afiected by the easement, is now held to be sufficient to ground 
an action on the case for the disturbance of it It will be no answer to 
shew that the easement did not, nor could have subsisted previously, for 
the principle is, that such long uninterrupted possession is evidence of a 

grant 
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As to nusance to one’s land% if one erects a smelting 
house for lead so near the land of another, that the vapour 
and smoke kills his corn and grass, and damages his cattle 
therein, this is held to be a nusance** And by consequence 
It follows, tliat if one does any other act, in itself lawful, 
winch yet, being done m that place, necessarily tends to the 
damage of another’s propeity, it is a nusance foi it is incum- 
bent on him to find some other place to do that act, where it [ 
will be less offensive So also, if my neighbour ought to 
scour a ditch, and does not, whereby my land is overflowed, 
this is an actionable nusance ' 

With regard to othei corporeal hereditaments it is a 
nusance to stop or diveit water that uses to run to another’s 
meadow or mill*', to conupt or poison a water-course, by 
erecting a dye-house or a lime-pit for the use of trade, in the 
uppei part of the stieam ’ , or in short to do any act therein, 
that in Its consequences must necessaiily tend to the preju- 
dice of one’s neighbour So closely does the law of England 

h 1 Uoll Abr 89 F N B 184 

' Hale on t N B 427 * 9 Rep 59 2 Roll Abr 141 


grant The only way to meet it, therefore, is to shew that it has been 
limited m the use, or commenced fiaudulently, or that the owner of the 
inheritance has never acquiesced The acquiescence of the tenant for life 
or years for any length of time will not of itself bind the remainder-man 
or reversioner when he comes into possession, for their power is only 
commensurate with their interest And, therefore, in a late case it was de- 
termined that the owner of a house adjoining to glebe land could not 
maintain an action for the obstruction of windows more than twenty years 
old by a building on the glebe land, for if a licence for the enjoyment of 
the windows were presumed, it must have been granted by a tenant for life, 
(the then rector,) who had no power to bind his successor Barker w Rich- 
ardson, 4 B &A 579 It must be obvious tl;at a right thus acquired must 
be limited m degree by the use made of it a party by the use of a portion 
of a stream for twenty years does not thereb) acquire a right to the use of 
the whole, or any quantity larger than that portion , or by the enjoyment 
of light and air through a small window to the same enjoyment through one 
of larger size Realty Shaw, 6 East, 208 Martin y Gohle, iCampb 
320 Still he IS protected in the use of his specific limited right, so that m 
the case of the enlarged window, that part of it which was occupied by 
the antient smaller window cannot m stnetness be obstructed, though upon 
the whole as much light and air may enter as before through what is left 
open Chandler v. Thompson, 3 Campb 80 
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enforce that excellent rule of gospel-morality, of ‘‘ doing to 
others, as we would they should do unto ourselves ” 

2 As to incorporeal hereditaments, the law carries itself 
with the same equity If I have a way, annexed to my estate, 
across another’s land, and he obstructs me in the use of it, 
eithei by totally stopping it, or putting logs across it, or 
ploughing over it, it is a nusance tor m the fiist case I can- 
not enjoy my right at all, and in the latter I cannot enjoy it 
so commodioiisly as I ought Also, if I am entitled to hold 
a fair or market, and another person sets up a fair oi market 
so near mine that he does me a prejudice, it is a nusance to 
the freehold which I have in my market or fair " But in 
Older to make this out to be a nusance, it is necessaiy, 

1 That my market or fair be the eldei, otherwise the nu- 
sance lies at my own dooi 2 That the maiket be elected 
wjthm the thud part of twenty miles fiom mine Foi Sii 
Matthew Hale <> construes the dicta^ oi reasonable day’s jour- 
ney mentioned by BractonP, to be twenty miles, as indeed it 
is usually understood, not only m oui own law \ but also iii 
the civile fiom which we piobably boriowtd it So that il 
the new market be not within seven miles of the old one, it is 
] no nusance for it is held reasonable that evciy man should 
have a market within one thud of a diy’s journey hoiu his 
own home , that, the day being divided into three paits, he 
may spend one part in going, another in returning, and the 
third 111 transacting his necessary business theie If such 
maiket oi lavi be on the same day with mine, it is puma Jacic 
a nusance to mine, and there needs no pi oof of it, but the law 
will intend it to be so , but if it be on any other day, it map 
be a nusance, though whcthei it ib so oi not, cannot be lu- 
tended oi piesuined, but I must make pioof ot it to the jury. 
It a ferry is erected on a river, so near anothei antient feiry 
as to draw away it’s custom, it is a nusance to the ownei ot 
the old one For wheie there is a feiry by pi escription, the 
owner is bound to keep it always m repair and readiness, foi 
the ease of all the king’s subjects , otherwise he may be grie- 

1- N 13 183 2 Roll Abr HO p i 4 tr I c 46 

" F N B 184 2 Roll Abr 110 W Inst 567 

Hale on 1- N 13 184 ^ J/ 2 1 1 1 
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vously amerced ® it would be therefore extremely hard, if a 
new terry were suffered to share hjs profits, which does not 
also share his burthen But where the reason ceases, the law 
also ceases with it therefoie it is no nusance to erect a mill 
so near mine as to draw away the custom, unless the miUei 
also intercepts the water Neither is it a nusance to set up 
any trade, or a school, in neighbourhood or iivalship with 
another for by such emulation the public are like to be 
gainers , and, it the new null or school occasion a damage to 
the old one, it is damnum absque tnjuria 

II Lft ns next attend to tlie remedies which the law has 
given lor this injury of nusance And here I must piemise 
that the law gives no pnvate lemedy foi any thing but a 
qnivatc wrong Therefoie no action lies for a public oi com- 
mon nusance, but an indictment only because the damage 
being common to all the king’s subjects, no one can assign his 
paiticiilai piopoition of it, oi, il he could, it would be ex- 
tiemely haid, it eveiy subject m the kingdom weie allowed 
to hill ass tlie offender with separate actions Foi this reason, 
no person, natural oi coipoiatc, can have an action foi a 
public nusance, or punish it , but only the king in his public 
capacity ot supreme goveinoi, and pati) -^amilias of the king- 
dom" Yet this rule admits ot one exception, where a pri- 
vate pel son suffeis some extraoidinary damage, beyond the 
lest ot the king’s subjects, by a public nusance , in which case 
he shall have a piivate satisfaction by action As it, by means 
ot a ditch dug acioss a public way, which is a common nu- 
saiice, a man oi his hoise suffer any injury by tailing therein, 
theic, foi this particuhu damage, which is not common to 
others, the party shall ha\e his action'^ (3) Also if a man 
hath abated, oi removed, a nusance which offended him, (as 
we may remembei it was stated in the fust chaptei ot this 
book, that the paity injured hath a right to do,) in this case 

® 2 Roll Abr HO « Viugli 341,342 

' Hale on L N B 181 Co Litt 36 5 Rep 73 


(3) The special damage must be the direct consequence ot the nuisance 
Carthew 194 , and there must have been no want of ordinary tare or skill 
m the plaintiff to prevent ihe mischief Bvitcrjields Fonestcu \ l East, 
60 Flo wet V Adam, 2 Taunt 314 
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he IS entitled to no action * For he had choice of two reme- 
dies , either without suit, by abating it himself, by his own 
mere act and authority, or by suit, in which he may both 
recover damages, and remove it by the aid of the law but, 
having made his election of one remedy, he is totally pre- 
cluded from the other 

The remedies by suit are, 1 By action on the ca$e for 
damages , in which the party injured shall only recovei a 
satisfaction for the injury sustained , but cannot thereby re- 
move the nusance Indeed every continuance of a ntisance is 
held to be a fresh one ^ , and therefore a fresh action will he, 
and very exemplary damages will probably be given, if, after 
one verdict against him, the defendant has the hardiness to 
continue it Yet the founders of the law of England did not 
rely upon probabilities merely, in order to give relief to the 
injured They have therefore provided two other actions , 
the assise of nnsance^ and the writ ot quad perm ittat pi o^tei net e 
which not only give the plaintiff satisfaction for his injury 
past, but also strike at the root and lemove the cause itself, 
the niisfince that occasioned the injury. These two actions, 
liowever, can only be bi ought by the tenant ot the freehold , 
so that a lessee for years is confined to his action upon the 
case ” (4) 

2 An assise of misance is a writ wherein it is stated that 
the party injured complains of some particulai fact done, ad 
nommentim Itbeii tenemeiiti sui^ and therefore commanding the 
sheriff to summon an assise, that is ajury, and view the premises, 

* D Rlp 55 * Finch L 289 

y i? Leon pi 123 Cro EIiz 102 


(4) The action upon the case for a nuisance has the benefit of being al- 
most universal in its application the occupier of the land may bring it for 
the immediate injury to his possession, the reversioner for the injury to 
his inheiitancc they may bring it against him who first occasioned the 
nuisance, or against him who continues it, and as the continuance is a 
fresh injury, it lets m of course the devisee or alienee of him who was first 
affected, to sue the continuer As to the subject-matter, too, it is more 
general than an assize of nuisance, which will not he, it is said, for a mere 
non-jeaeance Year Book, 11 H 4 p 83 
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and have them [the jurors] at the next commission of assises, 
that justice may be done therein* and, if the assise is found 
for the plaintiff, he shall have judgment of two things ,1 To 
have the nusance abated, and, 2. To recover damages 
Formerly an assise of nusance only lay against the \ery 
wrongdoer himself who levied, or did the nusance , and did 
not lie against any person to whom he had alienated the 
tenements, whereon the nusance was situated This was the 
immediate leason for making that equitable provision in 
statute Westm.2 IsEdw I c 24'. for granting a similar writ, 
tn casu consimiliy where no former precedent was to be found 
The statute enacts, that “ de caetao non lecedant q'lieientes a 
cm I a domtm 7egtSy jno eo quod ienemnUum tran^ertw de 
“ uno tn ahum,** and then gives the form of a new writ in 
this case which only differs from the old one in this, that, 
wheie the assise is brought against the very person only who 
levied the nusance, it is said, “ quod A (the wrongdoer) injuste 
“ levavit tale nocumetitum ** but, where the lands are aliened 
to another person, the complaint is against both , quod A 
(the wrongdoer) etB (the alienee) levavei'unt'^'* Forever^ 
continuation, as was before said, is a fresh nusance , and 
therefore the complaint is as well grounded against the alienee 
who continues it, as against the alienor who first levied it 

3 Beiore this statute, the party injured, upon any alien- 
ation of the land wherein the nusance was set up, was driven 
to his quod pet mitt at jnostetneie , which is in the nature of a 
writ of right, and therefore subject to greater delays This 
IS a writ commanding the defendant to permit the plaintiff to 
abate, quod permittat jnostetnoe^ the nusance complained of; 
and, unless he so permits, to summon him to appear in court, 
and shew cause why he will not ® And this wTit lies as well 
for the alienee of the party first injured, as against the alienee 
of the party first injuring , as hath been determined by all 
the judges ^ (5) And the plaintiff shall have judgment herein 

■ F N B 183 ‘>2 Inst 405 

»> 9 Rep 55 • F N B 124 

‘ Ibid ^ 5 Rep 100, 101 


(5) It lies against the alienee only after request made to him to reform 
the nusance, 5Rep 101, Penruddock's case 
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to abate the nusance, and to recovei damages against tlie 
defendant 

Both these actions, of assise of nusance^ and of quod penniU 
tat 'piosteinerc^ are now out of use, and have given way to 
the action on the case, in which, as was before observed, no 
judgment can be had to abate the nusance, but only to re- 
cover damages. Yet, as therein it is not necessary that the 
freehold should be in the plaintiff and defendant respectively, 
as It must be in these real actions, but it is maintainable by 
one that hath possession only, against anothci that hath like 
possession, tlie process is therefore easiei and the effect will 
be much the same, unless a man has a very obstinate as well 
as an ill-natured neighbour who had rather continue to pay 
damages than remove his nusance For m such a case, re- 
coin se must at last be had to the old and sure remedies, 
which will effectually conquer the defendant’s perverseness, 
by sending the sheiiff with his imse comitatus, oi power of 
the county, to level \U 
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CHAPTER THE FOURTEENTH. 

OF WASTE. 


^HE fourth species of injury, that may be ofFeied to one's 
real property, is by waste^ oi destruction in lands and 
tenements What shall be called waste was considered at 
large m a formei \ohime^, as it was a means of forfeiture, 
and thereby of transferring the property of real estates I 
shall, thcrelore, heic only beg leave to remind the student, 
that waste is a spoil and destruction of the estate, eitliei in 
houses, woods, or lands , by demolishing not the temporary 
profits only, but the \eiy substance of the thing, thereby 
lendenng it wild and desolate, winch the common law ex- 
presses very significantly by the word xmtum and that this 
vastum, oi waste, is either voluntary, oi permissive , the one 
by an actual and designed demolition of the lands, woods, 
and houses, the othei aiising from mere negligence, and 
want of sufhcicnt care in reparations, fences, and the like 
So that my only business is at present to shew to whom this 
waste IS an injury , and of course who is entitled to any, and 
what, remedy by action 

I The persons who may be injured by waste, are such 
as have some interest m the estate wasted , for if a man be the 
absolute tenant in fee-simple, without any incumbrance or 
charge on the premises, he may commit whatever waste lus 
own indiscretion may prompt him to, without being impeach- r 224 ] 
able, or accountable for it to any one And, though bis heir ^ 

IS sure to be the sufferer, yet nemo est haeres vtventis, no man 
is certain of succeeding him, as well on account of the un- 
certainty which shall die first, as also because he has it in 
his own power to constitute what heir he pleases, according 

“ See vol II ch 18 
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to the civil-law notion of an haeres natm and an haa esf actus 
or, in the more accurate phraseology of our English law, he 
may aliene or devise his estate to whomever he thinks 
proper, and by such alienation or devise may disinherit his 
heir at law Into whose hands soever, therefore, the estate 
wasted comes, after a tenant in fee-simple, though the waste 
IS undoubtedly damnum^ it is dammm absque injuna 

One species of mteiest, which is injured by waste, is that 
of a person who has a light of common m the place wasted , 
especially if it be common of estovos^ or a right of cutting 
and carrying away wood for house-bote, plough-bote, &c 
Here, if the owner of the wood demolishes the whole wood, 
and thereby destioys all possibility of taking estovers, this is 
an injury to the commoner, amounting to no less than a dis- 
seisin ot his common of estovers, if he chooses so to considei 
it, foi which he has his remedy to recover possession and 
damages by assise, if entitled to a freehold in such common , 
but if he has only a chattel interest, then he can only recover 
damages by an action on the case for this waste and destruc- 
tion of the woods, out of which his esto\ers vere to issue ^ 

But the most usual and impoitant interest that is hint 
by this commission of waste, is that of him who hath the re- 
mainder or reversion of the inheritance, after a particuhii 
estate for life or years m being Here, if the particular te- 
nant, (be It the tenant in dower or by cm tesy, who was an- 
swerable for waste at the common law®, or the lessee for life 
[ 225 ] or years, who was first made liable by the statutes of Marl- 
bndge** and of Glocester*) if the particulai tenant, I say, 
commits or suffers any waste, it is a manifest injury to him 
tliat has the inheritance, as it tends to mangle and dismember 
it of It’s most desirable incidents and ornaments, among which 
timber and houses may justly be reckoned the principal. 
To him therefore in remainder or reversion, to whom the 
heritance appertains in expectancy^, the law hath given an 

^FNBSg 9 Rep 112 * 6 Edw I c 5 

' 2 Init 299 ^ Co Litt, 53 

52 Hen. Ill c 23 
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adequate remedy (1) For he, who hath the remainder ^/or 
life only, is not entitled to sue for waste , since his interest 
may never perhaps come into possession, and then he hath 
suffered no injury Yet, a parson, vicar, arch-deacon, pre- 
bendary, and the like, who are seised m right of their churches 
of any remaindei or reversion, may have an action of waste , 
for they, in many cases, have, for the benefit of the church 
and of the successor, a fee-simple qualified and yet, as they 
are not seised m then own right, the writ of waste shall not 
say, ad exhaeredationem ipstusy as for other tenants in fee- 
simple , but ad exhaeredationem ecclesiae^ in whose right the 
fee-simple is holden * 

II The redress for this injury of waste is of two kinds ; 
preventive, and coriective the former of which is by writ 
of estt ejyement^y the latter by that of waste 

1* Estkepement is an old French word, signifying the 
same as waste oi extiipation and the writ of estrepement lay 
at the common law, aftei judgment obtained in any action 
real % and before possession was delivered by the sheriff, to 
stop any waste which the vanquished party might be tempted 
to commit in lands, which weie determined to be no longer 
his But as m some cases the demandant may be justly 
apprehensive, that the tenant may make waste or estrepement 

G Co Litt 341 h 2 Imt 328 

(l) The action of waste is maintainable only by him who has the in- 
heritance immediately expectant on the estate of him who commits the 
waste, see post,p 227 an interposed freehold estate, bo long as it is in 
existence, will destroy the remedy And even where the inheritance is 
immediately expectant, if any alteration or conveyance of it is made after 
the waste committed, and before the action brought, the remedy is gone, 
and this although the conveyance make no actual alteration in the re- 
versioner’s interest, as if he should grant the reversion to the use of him- 
self and his heirs, (the effect of which is to give the reversioner in fee pre- 
cisely the same estate which he had before,) still he could bring no action 
for waste committed before the conveyance Co Litt 53, b. 

But cases such as this are not left remediless, in some the waste is 
punishable by an action on the case for damages , in others, in which no 
action can be maintained, a court of equity will interpose preventively by 
way of injunction , which it will also do in some instances, in which an ac- 
tion will lie, by way of more speedy and effectual relief 
p Q65 n 

VOL III s 
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pending the suit, well knowing the weakness of his title, 
therefore the statute of Glocester ' gave another writ of es- 
[ 226 ] trepement jpendente placito, commanding the sheriff firmly to 
inhibit the tenant “ Jaciat vastum vel esit epanmitum pen- 
“ dente placito dicto indisaisso ^ And, by virtue of eithei of 
these writs the sheriff may lesist them that do, or offer to do 
waste, and, if otherwise he cannot pi event them, he may 
lawfully imprison the wasters, or make a warrant to otheis 
to imprison them oi, if necessity lequire, he may take the 
posse comitains to his assistance So odious in the sight of 
the law IS waste and destruction ' In suing out these two 
writs this difference was formei ly observed , that m actions 
meiely possessory, where no damages are recovered, a writ 
of estrepernent might be had at any tvcne pendente lite^ nay, even 
at the time of suing out the original writ, oi 61 st process 
but, in an action wheie damages were recovered, the demand- 
ant could only have a writ of e^tr cpemeyit^ if he was apprehen- 
sive of waste after verdict had"’, for, with legard to waste 
done before the veidict was given, it was presumed the jury 
would considei that in asses^ng the quantum of damages 
But now it seems to be held, by an equitable construction of 
the statute of Glocester, and m advancement of the remedy, 
that a writ of estrepernent^ to prevent waste, may be had in 
every stage, as well of such actions wherein damages aie re- 
covered, as of those wherein only possession is had of the 
lands , for peradventure, saith the law, the tenant may not be 
of ability to satisfy the demandant his full damages " And 
therefore now, iti an action of waste itself, to recover the place 
wasted and also damages, a writ of estrepernent will lie, as well 
before as after judgment Foi the plaintiff cannot recover 
damages loi more waste than is contained m his original 
complaint neither is he at liberty to assign or give in evidence 
any waste made after the suing out of the writ it is therefore 
reasonable that he should have this WTit of preventive justice, 
since he is in his present suit debaired of any farther remedial^. 
If a writ of estt epernent^ forbidding waste, be diiected and 
delivered to the tenant himself, as it may be, and he aftei wards 

‘ 6 Edw,I c 13 

^ Re^str 77, 

* 2 Inst 329 


F N B 60,<S1 
“ Ibid 61 

<>5Rep 115 
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proceeds to commit waste, an action may be cai ried on upon 
the foundation of this writ , wherein the only plea of the te- [ 227 ] 
nant can be, non fecit vastum contia pohibitionem and, if 
upon verdict it be found that he did, the plaintiff may recover 
costs and damages p, or the party may proceed to punish the 
defendant for the contempt for if, after the writ directed 
and deliveied to the tenant or bis seivants, they proceed to 
commit waste, the court will imprison them foi this contempt 
of the writ*' But not so, if it be directed to the sheriff, for 
then It IS incumbent upon him to prevent the estrepement ab- 
solutely, even by raising the posse comitatus^ if it can be done 
no other way. (2) 

Blsides this preventive redress at common law, the courts 
of equity, upon bill exhibited therein, complaining of waste 
and desti action, will grant an injunction in ordei to stay waste, 
until the defendant shall have put in his answer, and the 
court shall thereupon make further order Which is now 
become the most usual way of preventing waste 

2, A WRIT of ^aste is also an action, partly founded upon 
the common law, and partly upon the statute of Glocester ^ , 
and may be brought by him who hath the immediate estate of 
inheritance in reversion or remainder, against the tenant for 
life, tenant in dower, tenant by the curtesy, or tenant for 
years This action is also maintainable m pursuance of sta- 
tute * Westm 2 by one tenant in common of the inherit- 
ance (3) against another, who makes waste in the estate holden 

p Moor lOOi ' 6 Kd I c 5 

Hob 85. • 13 Ed I c 22 . 


(2) Besides as the writ is not directed immediately to the parties, their 
disobedience is not an immediate contempt 
The author has omitted to mention another general method of pi even- 
tive redress at common law, which was by the writ of piohibition This 
lay in cases where there was no contention between the parties as to the 
title or possession, but where the heir was fearful that the tenant m dower, 
by curtesy, oi the guardian, might commit waste, he then sued out this writ 
directed to the sheriff, who proceeded under it exactly as bas been de- 
scribed with regard to the writ of eUrepenient 2 last 299 
(3j He need not be tenant of the inheritance, it is enough for him to 
have the freehold , but the statute does not extend to waste committed Ih 

S 2 cijBtlw, 
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jn common The equity of which statute extends to joint- 
tenants, but not to coparceners , because by the old law co- 
parceners might make partition, whenever either of them 
thought proper, and thereby prevent fiituie waste, but tenants 
in common and joint-tenants could not, and therefore the 
statute gave them this remedy, compelling the defendant either 
to make partition, and take the place wasted to his own share, 
oi to give security not to commit any farther waste ^ But 
[ 228 ] these tenants in common and joint-tenants aie not liable to 
the penalties of the statute of Glocester, which extends only 
to such tis have life-estates, and do waste to tlie prejudice of 
the inheritance The waste, however, must be something con- 
siderable , for if it amount only to twelve pence, oi some such 
petty sum, the plaintiff shall not recover in an action of waste 
nam de mimmts non cm at lex'^ (4) 

This action of waste is a mixed action , partly real, so far 
as It recovers land, and partly peisonal, so far as it recovers 
damages For it is brought for both those purposes , and, if 
the waste be proved, the plaintiff shall recover the thing or 
place wasted, and also treble damages, by the statute of Glo- 
cestei The writ of waste calls upon tht tenant to appear 
and shew cause why he hath committed waste and destruction 
in the place named, ad exhaei edationem^ to the disinherison 
of the plaintiff'' And if the defendant makes default, or does 
not appeal at the day assigned him, then the sheriff is to take 
with him a jury of twelve men, and go in person to the place 
alleged to be wasted, and there inquire of the waste done, 
and the damages , and make a leturn or report of the same 
to the court, upon w hich report the judgment is founded * 

* 2 Inst 403 f 404 F N.B 55 

** Finch L 29 * Poph 24 


castles, houses, or other places for the hibitation of man, because at the 
common law that was remediable by the writ de repaiattone faciendd 
2lnst 403 F N B 127 

(4) See Harrow School y Alderton 2B &P 86, in which an action of 
waste was brought for ploughing up three meadows, and converting them 
into garden ground, such a change of the cultivation of land being a 
species of waste (See Vol II p 282 ) The jury gave the plaintiffi a farthing 
as damages for each meadow, and the court allowed the judgment to be 
^tered up for the defendant 
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For the law will not suffer so heavy a judgment as the for- 
feiture and treble damages, to be passed upon a mere default, 
without full assurance that the fact \s according as it is stated 
m the writ. But if the defendant appears to the writ, and 
afterwards suffers judgment to go against him by default, or 
upon a mhtl dtat, (when he makes no answer, puts m no plea, 
in defence,) this amounts to a confession of the waste, since, 
having once appeared, he cannot now pretend ignoiance of 
the charge Now theiefore the sheiiff shall not go to the 
place to inquire of the fact, whether any waste has, or has 
not, been committed , for this is already ascertained by the 
silent confession of the defendant but he shall only, as m 
defaults upon other actions, make inquiry of the qicantum of 
damages ^ The defendant, on the trial, may give in evidence [ 229 ] 
any thing that proves there was no waste committed, as that 
the destruction happened by lightning, tempest, the king’s 
enemies, or other inevitable accident ^ (5) But it is no de- 
fence to say, that a stranger did the waste, for against him 
the plaintiff hath no remedy though the defendant is entitled 
to sue such stranger m an action trespass vt et armts^ and 
shell! recover the damages he has suffered m consequence of 
such unlawful act ■ 

When the waste and damages are thus ascertained, either 
by confession, verdict, or inquiry of the sheriff, judgment is 
given, in pursuance ot the statute of Glocester, c 5 , that the 

y Cro EUz 18 290 Law of nwi prius, 120 

^ Co Litt 53 


(5) The case of accidental fire was provided for by the 6 Ann c 31 , that 
statute IS now repealed by the 14 Geo 3 c 78 , which by §86 enacts that 
no action shall be prosecuted against any person in whose house, chamber, 
stable, barn, or other building, or on whose estate any fire shall accidental- 
ly begin It provides, however, that no contract or agreement made be- 
tween landlord and tenant shall be thereby defeated Since the passing 
of this act It has been determined that it affords no protection to a tenant 
who has covenanted generally to repair, if the premises are burned down 
by accident, he must still rebuild them under his covenant , BviUock v Bom^ 
mtUf 6 T R 650 , and whether he has so covenanted or not, he must con- 
tinue to pay the rent during the whole term Belfour v. Weston, iT R 
Bakery Holbzaffel, 45 IsVes 1 15 S.C 
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plaintiff shall recover the place wasted (6), for which he has 
immediate!} a writ of provided the particular estate be 

still subsisting, (for, if it be expiied, there can be no forfeiture 
of the laiul,) and also that the plaintiff shall recover treble the 
damages assessed by the jury , which he must obtain in the 
same manner as all other damages, in actions personal and 
mixed, are obtained, whether the particular estate be expired, 
or still in being (7) 

(6) The whole place if the waste be general, or the thing indivisible, 
but if the waste be committed only in one part, that may be conveniently 
divided from the rest, that part only shall be recovered Co Litt 54 a 
2 Inst 504 

(7) There are some cases of particular tenancies, in which upon ddferent 
grounds waste is dispunishable, thus, as waste in tenant for life or years is 
only punishable by statutes which do not mention the king expressl}, the 
king holding a lease for life or years is not liable to any suit for waste done 
Again, the death of a person actually committing the waste will in general 
put an end to the remedy, on the ordinary principle of personal actions 
for wrongs not survuing the person Again, the liability of thepart}^ to 
another less severe account will in some cases exempt him from answenng 
for waste immediately and specifically, as in the instance of the guardian in 
socage, who at the expiration of his trust was bound to render an account 
to the ward Lastly, the nature of the waste is maternl, for if it be only 
permissive, it seems that no action on the case for it can be maintained 
against the tenant for years, or at will 5 Co 13 Gi5son v Wells^ 

1 N R 290 Heme\ BeviboWi 4 Taunt Y64 Jones v HUl, 7 Taunt 392 
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CHAPTER THE FIFTEENTH. 

OF SUBTRACTION. 


SUBTRACTION, which is the fifth species of injurtes af^ 
fecting a man’s real property, happens when any person 
who owes any suit, duty, custom, or service to another, with- 
draws or neglects to perform it Jt differs from a disseisin, in 
that this IS committed without any dental ot the right, consist- 
ing merely of non-performance , that strikes at the very title 
of the party injured, and amounts to an ouster or actual dis- 
possession Subtraction, howe\ei, being clearly an injury, is 
remediable by due couise of law but the remedy differs ac- 
cording to the nature of the services , whether they be due by 
virtue of any tenure, or by custom only. 

I Ffaliv, suit of court, and rent, aie duties and services 
usually issuing and aiising latione tenu><jo, being the conditions 
upon which the antient loids granted out their lands, to their 
feudatories whereby it was stipulated, that they and their 
heirs should take the oath of fealty or fidelity to their lord, 
which was the feodal bond, or commune mncidum between loid 
and tenant, that they should do suit, or duly attend and follow 
the lord’s courts, and there from time to time give their assist- 
ance, by serving on juries, either to decide the property of 
their neighbours iii the court-baron, oi correct their misde- 
mesnors in the court-leet, and, lastly, that they should yield 
to the lord certain annual stated returns, in militaiy attendance, 
m provisions, in arms, in matters of ornament or pleasure, in 
rustic employments or prmdial labours, or (which is instar [ 231 ^ 
omnium) in money, which will provide all the rest, all which 
are comprised under the one general name of jeditus, leturn, 
or rent. And the subtraction or non-observance of any of 

s 4 
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these conditions, by neglecting to swear fealty, to do suit of 
court, or Jo render the rent or service reserved, is an injury to 
the freehold of the lord, by diminishing and depreciating the 
value of his seignory 

The general remedy for all these is by distress , and it is 
the only remedy at the common law for the two first of them. 
The natur? of distresses, their incidents and consequences, we 
have before more than once explained * it may here suffice 
to remember, that they are a taking of beasts, or other personal 
propel ty, by way of pledge to enforce the performance of 
something due from the party distreined upon And for the 
most part it is provided that distresses be reasonable and mo- 
derate ; but in the case of distress for fealty or suit of court, no 
distress can be unreasonable, immodei ate, oi too large ^ tor 
this IS the only remedy to which the party aggrieved is enti- 
tled, and therefore it ought to be such as is sufficiently com- 
pulsory,* and, be it ot what value it will, there is no harm 
done, especially as it cannot be sold or made away with, but 
must be restored immediately on satisfaction made. A distress 
of this nature, that has no bounds with regard to it’s quantity, 
and may be repeated from time to time, until the stubbornness 
of the party is conquered, is called a dist7 ess infinite , which is 
also used for some other put poses, as in summoning jurors, 
and the like. 

Other remedies for subtraction of rents or services are, 
1 By action of debt^ for the breach of this express contract, 
of which enough has been foimerly said This is the most 
usual remedy, when recourse is had to any action at all foi the 
recovery of pecuniai y rents, to which species of render almost 
all free services are now reduced, since the abolition of the 
military tenures But for a fieehold lent, reserved on a lease 
[ 232 ] for life, &c no action of debt lay by the common law, during 
the continuance of the freehold out of which it issued*^, for 
the law would not suffer a real injury to be remedied by an 
action that was merely petsonaL However, by the statutes 
8 Ann. 0.14. and 5 Geo III, c.l7. actions of debt may now be 


« Seepag S 146. 
Finch, L 265 


1 RoU.Abr.595 
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brought at any time to recover such freehold rents 2 An 
assise of rmH d' ancestor oi novel disseisin will he of rents as 
well as of lands if the lord, for the sake of trying the posses- 
sory right, will make it Ins election to suppose himself ousted 
or disseised theieol This is now seldom heaid of; and all 
other rpal actions to recover rent, being in the nature of writs 
of right, and therelore more diUtoiy m then pi ogress, aie en- 
tirely disused, though not founally abolished by law Ot this 
species however, is, 3 The writ de consuttudimhus et servitiis^ 
which lies for the lord against his tenant, who withholds fiom 
him the rents and sei vices due by custom, oi teiiiue, for his 
land ® This compels a specific payment or performance ot 
the rent or service , and theie aie also otheis, whereby the lord 
shall recover the land itself m lieu of the duty withheld As, 

4 The wilt of cessavit , which lies by the statutes of Gloces- 
ter, 6 Ed ward I c 4 andol Westin 2 13Edvv I c 21 and 41 
when a man who holds lands of a lord by rent or other services, 
neglects or ceases to perform his services tor two years together, 
or where a leligious house hath lands given it, on condi- 
tion of perfoiming some certain spintual service, as reading 
prayers or giving alms, and neglects it , in eitliei of which cases, 
if the cesser or neglect have continued for two years, the 
lord or donoi and his hens shall have a wiit of cessavit to re- 
cover the land itself, eo quod tenens in faciendis servitiis per 
biennium jam cessavit^ In like manner, by the civil law, if a 
tenant who held lands upon payment of rent oi services, oi 
jure emphyteutico” neglected to pay oi perform them per 
totum trienriium^ he might be ejected from such emphyteutic 
lands ^ But by the statute of Gloce^ter, the cessavit does not 
lie for lands let upon fee-farm rents, unless they have lam 
fresh and uncultivated for two years, and there be not sufficient [ 233 ] 
distress upon the premises , or unless the tenant hath so en- 
closed the land, that the lord cannot come upon it to distrein ** 

For the law prefers the simple and ordinary remedies, by 
distress or by the actions just now mentioned, to this extraor- 
dinary one of forfeiture for a cessavit and therefore the same 
statute of Glocester has provided farther, that upon tender of 


F N B 195 
^Ibid 151 
f IbuL 208 


e Cod 4 66 2 

''FN.B 209 2 Inst 296 
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arrears and damages before judgment, and giving security for 
the future performance of the services, the process shall be at 
an end, and the tenant shall retain his land , to which the 
statute of Westm 2 conforms, so far as may stand with con- 
venience and reason of law ' It is easy to observe, that the 
statute'" 4 Geo II c 28 (which permits landlords who have a 
right of re-entry for non-payment for rent, to serve an eject- 
ment on tleir tenants, when half a year’s rent is due, and theie 
IS no sufficient distress on the premises) is in some measure 
copied from the antient writ of cessavit especially as it maj 
be satisfied and put an end to m a similar manner, by tender 
of the rent and costs within six months after And the same 
remedy is, m substance, adopted by statute 1 iGeo 2 c 19 §16 , 
which enacts that wheie any tenant at lack-rent [or at a rent 
full three-fourths of the yearly value] shall be one year’s rent 
m airear, and shall desert the demised premises, leaving the 
same uncultivated or unoccupied, so that no sufficient distress 
can be had two justices of the peace (after notice affixed on the 
premises for fourteen days without effect) may give the land- 
lord possession thereof, and thenceforth the lease shall be 
void ( 1 ) 5 There is also another very effectual remedy, which 
takes place when the tenant upon a writ of assise for rent, or 
on a replevin, disowns or disclaims his tenure, whereby the 
lord loses his \erdict, in which case the lord may have writ 
of right, mr disclaimer ^ grounded on this denial of tenme , and 
shall upon proof of the tenure, recovei back the land itself so 
holden, as a punishment to the tenant foi such his false dis- 
claimer ' This piece of retaliating lustice, whereby the tenant 

who endeavours to defraud his lord is himself deprived of the 
estate, as it evidently proceeds upon feodal principles, so it is 
234 ] expiessly to be met with in the feodal constitutions va- 
“ salhiSy qut abnegavtt feudum ejusve conditionem, exspoh- 
“ ahttw ” 

‘ 2 Inst. 401 460 ' Finch L 270,271 

^ See pag 206 JFeud I 2 i 


(l) By the 57 Geo ^ c 52 , the provisions of this section are extended to 
cases where only half a year’s rent is m arrear, and where the premises are 
held under any demise or agreement, either wntten or verbal, and with or 
without reservation of a right of re-entrv m case of non-payment of rent 



Ch. 15 


WRONGS 


234 


And, as on the one hand the antient law provided these 
several remedies to obviate the knavery and punish the ingra- 
titude of the tenant, so on the other hand it was equally careful 
to redress the oppression of the lord, by furnishing, 1 The 
writ of ne tnjuste vexes ^ , which is an antient writ founded on 
that chapter ® of magna carta, which prohibits distresses for 
greater services than are really due to the lord , (2) being itself 
of the prohibitory kind, and yet in the nature ot a writ of right p. 
It lies, where the tenant in fee-simple and his ancestors have 
held of the lord by certain services , and the lord hath ob- 
tained seism of more or greater services, by the inadvertent 
payment or performance of them by the tenant himself 
Heie the tenant cannot m an avowry avoid the loid’s posses- 
sory right, because of the seisin given by his own hands, but is 
driven to this writ, to devest the lord's possession, and esta- 
blish the mere right of property, by ascertaining the services, 
and reducing them to their proper standai d But this writ does 
not lie for tenant m tail, for he may avoid such seisin of the 
lord, obtained from the payment of his ancestors, by plea to 
an avowry in replevin ^ (3) 2 The wr\t of mesne, de medzo , 

which is also in the nature of a writ of right *■, and lies, when 
upon a subinfeudation the mesne, or middle lord suffers his 
under-tenant, or tenmi par avail, to be distremed upon by the 
\oT^ par amount, for the rent due to him from the mesne lord ‘ 
And in such case the tenant shall have judgment to be acquit- 
ted (or indemnified) by the mesne lord, and if he makes de- 
fault therein, or does not appear originally to the tenant’s writ, 
he shall be forejudged of his mesnalty, and the tenant shall 
hold immediately of the lord paramount himself “ (4) 

" F N B 10 Booth 136 

° c 10 • See book II ch 5 pag 59, 60 

p Booth 126 ‘ F N B 135 

iFNBlI 2 Inst 21 “ 2 Inst 374 


(2) Ld Coke (2 Inst p 21 ) expressly denies this, and cites the writ from 
GlanviIIe, and says it is mentioned in the Mirror 

(3) But he will still be bound by his own payment during his own life 
in an avowry, he must therefore seek his remedy by an action on c 10 
of Magna Carta above cited 2 Inst 21 

(4) By the same services as the mesne holdeth by ” 2 Inst 374 
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II Thus far of the remedies for subtraction of rents or 
other ser\ices due by teiime There are also other services 
due by antient custom and prescription only Such is that of 
doing suit to anothei's mill (5) where the persons, lesident 
in a particular place, by usage time out ol mind, have been ac- 
custonietl to guild their coin at a certain mdl, and aftei wards 
any of them go to aiiothei mill, and withdraw then suit (then 
secta a seqvmdo) iiom the antient mill Tins is not only a da- 
mage, but an injuiVi to the ownei , because this piescnption 
might have a very reasonable foundation, viz upon the 
erection of such null b} the ancestors of the owner foi the con- 
venience of the inhabitants, on condition, that when erected, 
they should all giind then coin there only And for this in- 
juiy the owner shall have a writ dc secta ad molendinurn com- 
manding the defendant to do his suit at that mill, quam ad 
illuci facer e debef^ tt solet^ oi shew good cause to the contrary 
ill which action the validity of the prescription may be tried, 
and if it be found for the ownci, lie shill recover damages 
against the defendant In like mannci, and toi hkeieasons, 
the register ^ will infoim us, that a man may have a writ of secta 
ad Jnrnum^ secta ad toirale^ tt ad omnia aha hujusmodi , for 
suit due to his Jinnum^ lus public oven, oi bakehouse, oi to 
his to)raU\ his kiln, oi maltlioust , when a pei son's ancestors 
liave erected a convenience of that soit for the benefit of 
the neighbouihood, upon an agiecinent (proved by imme- 
morial custom) that all the inhabitants should use and resoit 
to it when erected But, besides these special remedies 
foi subtractions, to compel the specific performance of the 
service due by custom , an action on tht case will also lie for all 
of them, to lepaii tlic party injured m damages And thus 
much for the injury of subtraction 

F N B 123 ^ Co Entr 641 Y foi 153 

(5) Tbe secta ad molcndimnn, &c may be clue by tenure, as well as by 
custom Drake y Wi^leswoith, VViUes Rep 656 , and where that is the 
case, the lord may distrein as in other case«i of subtraction Registr 1 35 
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CHAPTER THE SIXTEENTH. 

OF DISTURBANCE. 


^HE Sixth and last species of real injuries is that of dis- 
tw haute , which is usually a wrong done to some incor- 
poreal hereditament, by lundei mg 07 disijinetmg the owners 
m their regular and lawiiil enjoyment ot it'^ I shall considei 
five soits of this injury, xiz 1 Distiubance oi franchises 
2 Disturbance of 3 Distuibance of 4 Dis- 

turbance of tenw e, 5 Disturbance of paU onage 

I Disi URBANCL of f audmcs happens when a man has the 
franchise of holding a coiiit-leet, of keeping a fan oi market, 
of fiee-waiien, of taking toll, of seizing waif* or estraj-s, or 
(in shoit) any othei species of fianchise whatsoevci , and 
he is disturbed 01 incommoded in the lawful exeicise thereof 
Asifanothei, by distiess, menaces, or pei suasions, prevails 
upon the suitoia not to appeal at my couit, or obstiucts the 
passage to my fair or market , 01 hunts in my free-warren , 

01 refuses to pay me the accustomed toll , 01 hinders me 
from seizing the waif 01 estray, whereby it escapes or is 
carried out of iny liberty, m every case of this kind, all 
which It IS impossible here to lecite 01 suggest, theie is an in- 
jury done to the legal owner , his property is damnified, and 
the profits arising from such his franchise aie diminished To 
remedy which, as the law has given no other writ, he is 
theiefoie entitled to sue for damages by a special action on [ 237 ] 
the case or, in case of toll, may take a distress if he pleases ^ 

II The disturbance of common comes next to be consi- 
dered , where any act is done, by which the light of another 
to his common is incommoded or diminished This may 


Finch L 187 


Cro £Ji 2 55S 



237 


PRIVATE 


Book III 


happen, m the fiist place, where one who hath no icghtof 
common, puts his cattle into tlie land , and thereby robs the 
cattle of the commoners of their respective shares of the pas- 
ture Or if one, who hath a right of common, puts m cattle 
which are not commonable, as hogs and goats , which amounts 
to the same inconvenience But the loid of the soil may (by 
custom or prescription, but not without) put a stranger’s cat- 
tle into the common^, and also, by a like prescription for 
common appurtenant, cattle that are not commonable may be 
put into the common The loid, also, of the soil may justify 
making burrows therein, and putting in rabbits, so as they do 
not increftse to so large a number as totally to destroy the com- 
mon * But in general, m case the beasts oi a stranger, or 
the uncommonable cattle of a commoner, be iound upon the 
land, the lord or any ol the commoners may distrem them 
dam age -feasant^ or the commoner may bring an action on 
the case to recovei damages, provided the injury done be 
any thing considerable so that he may lay his action with 
SLper qiiod^ or allege that thereby he was deprived of his com- 
mon But for a trivial trespass the commoner has no action , 
but the lord of the soil only, ioi the entry and trespass com- 
mitted^ (1) 

'lRollAbr396 ^9 Rep 112 

Co Lilt 122 ^ Ibid 

* Cro Ehz 876 Cro Jac 195 Lulw 108 


(1) The passage referred to in the Reports is this — “If the trespass 
be so small that the commonei has not any loss, but sufficient m ample 
manner remains for him, no action lies for it ** Mr Serjeant Williams ob- 
serves that this niu'it be understood with some restriction Undoubtedly 
if cattle escape into the common, and are driven out by the owner as soon 
as he has notice, though the lord may have an action of trespass 
for the injury to his soil, the commoner cannot bung an action upon the 
case, for this seems to fall directly within the rule But if cattle are 
permitted to depasture the common, whether they are a stranger’s, or 
the supernumerarycattJe of a commoner, whether they are dnven or escape 
there, a commoner may have an action upon the case, in which it does not 
seem necessary for him to prove any specie injury sustained The 
consumption of the grass by the other cattle, is of itself a diminution of 
the right and profit of the commoner, and considered as a sufficient proof 
of the damage alleged in the declaration, for if the other cattle had not 
been there, the commoner’s cattle might have eaten every blade of glass 
which was consumed by the other Besides the law considers that the 

right 
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Another disturbance of common is by surcharging it, or 
putting more cattle therein than the pasture and herbage will 
sustain, or the party hath a right to do In this case he that 
surcharges does an injury to the rest of the owners, by depuv- 
ing them of their respective portions, or at least contracting 
them into a smaller compass This injury by surcharging can, 238 ] 
properly speaking, only happen where the common is append’- 
ant or appurtenant and of coiiise limitable by law , or where, 
when in gross^ it is expressly limited and ceitaiii , for where a 
man hath common in grosSy sans nombre or without stint^ he 
cannot be a surchargei However, even where a man is said 
to have common without stmt, still there must be left suffi- 
cient for the lout’s own beasts ‘ , for the law will not suppose 
that, at the original grant of the common, the lord meant to 
exclude himself (2) 

The usual remedies, for surcharging the common, are eithei 
by distreining so many of the beasts as are above the number 
allowed, or else by an action of trespass, both which may 
be had by the lord or lastly, by a special action on the case 
for damages , in \\hich any commoner maybe plaintiff^ But 
the antient and most effectual method of proceeding is by writ 
of admeasw ement of pastur e This lies either where a common 
appurtenant or in gross is ceitain as to number, or where 
a man has common appendant or appurtenant to his land, 

See book II ch 3 iFreem 273 

' 1 Roll Abr 399 


right of the commoner is injured by such an act, and therefore allows him 
to bring an action for it to prevent the wrongdoer from gaming a nght by 
repeated acts of encroachment For wherever any act injures another’s 
right, and would also be evidence in favour of the wrong-doer, claiming 
the right on any future occasion, an action may be maintained for such 
act without proof of any hpecific injury Melloi v Spatevian^ 1 Saund 
Rep 546 a n 2 citing Wells \ Watling^2 B1 Rep 1233, Hobson Y Todd, 
4T R 71 

(2) This seems to be too generally expressed, for the lord’s right may be 
narrowed down to any thing short of absolute exclusion for the whole year 
He may, together with the commoners, be entirely excluded foi a part ot 
the year , his right maybe narrowed to the feeding of a limited number for 
a part of the year, or the commoners may have the pasture entirely to his 
exclusion for a part of the year Potter v JVorM, 1 Saund Rep 553 n 2 
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the quantity of which common has never yet been ascei- 
tamed In either of these cases, as well the lord (3) as any 
of the commoners, is entitled to this writ of admeasurement j 
which is one of those writs that are called vicontiel\ being 
directed to the sheiifF, {vicecomiti^) and not to be returned to 
any superioi court till finally executed by him It recites a 
complaint, that the defendant hath surcharged, supet onera^it^ 
the common and therefoie commands the sheriff to admea- 
sure and apportion it , that the defendant may not have more 
than belongs to him, and that the plaintiff may have his 
rightful shaie And upon this suit all the commoners shall 
be admeasured, as well those who have not, as those who have 
surcharged the common as well the plaintiff as the defend- 
ant’ The execution of this wiit must be by a juiy of twelve 
[ 239 ] men, who aie upon their oaths to ascertain, under the super- 
iritendance of the sheriff, what and how many cattle each 
coinmonei is entitled to feed And the rule foi this admea- 
suiement is gcnei illy understood to be, th vt the commoner 
shall not tuin moie cattle upon the common, than are suffi- 
cient to mania e and stock the land to which his right of com- 
mon IS annexed, oi, as oui antient law expressed it, such cat- 
tle only as aie levant and (Oiicliant upon his tenement*" 
which being a thing uncertain before admeasurement, has 
fiequentl^, though erioneously, occasioned this unmeasured 
right of common to be called a common ^without stint oi sans 
7iombn’^ , a thing which, though possible in law does in fact 
veiy raiely exist 

Ii, altci the admeasurement has tlnis ascei tamed the 
light, the same defendant surcharges the common again, the 
plaintiff may liave a writ of ^ecojid mi charge^ da^eamda super o~ 
naationc^ which is given by the statute Westin 2 ISEdwI 

k 2 Inst 269, Finch L 114 " Hardr 11?; 

' F N n 125 « Lord Rayin 407 

Bro Abr t jircscnptton 28 

(3) hinch, in the passage cited, expressly says that “ the lord cannot have 
the writ of admeasurement against his tenants surcharging, foi he may dis- 
trcin the surplusage for diniage-feisant ** And Fitz N B 125 D is an 
autlionty to the same effect Lord Hale, citing several cases from the year- 
books, IS of a different opinion But all three seem agreed that the com- 
moner cannot have It against the lord 
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c 8 and thereby the shenlF is diiected to inqune by a jury, 
whether the defendant has m fact again surcharged the com- 
mon contrary to the tenure of the last admeasurement and 
il he has, he shall then forfeit to the king the supernumerary 
cattle put in, and also shall pay damages to the plaintiffi’^ 

This piocess seems highly equitable foi the first offence is 
held to be committed through mere inadvertence, and there- 
fore there are no damages or forfeiture on the first wnt, winch 
was only to ascertain the right which was disputed but the 
second offence is a wilful contempt and injustice , and there- 
fore punished very propeily with not only damages, but also 
forfeiture And heiein the light, being once settled, is nevei 
again disputed , but only the fact is tried, whether there be 
my Second surchaige or no which gives this neglected pi o- 
ceednig a great advantage ovei the modern method, by action 
on the case, whei ein the quantum of common belonging to the 
defendant must be proved upon eveiy fresh trial, foi every 
repeated offence 

There is yet another distuibance of common, when the [ 24*0 ] 
owner of the land, or other person, so encloses oi otherwise 
obstructs it, that the commonei is precluded from enjoying 
the benefit to which he is by law entitled This may be done, 
either by erecting fences, or by driving die caide off th6 land, 
or by ploughing up the soil of the common ^ Or it may be 
done by erecting a warien theiein, and stocking it with labbits 
m such quantities, that they devour the whole heibage, and 
thereby destroy the common For in such case, though the 
commoner may not destroy the rabbits, jet the law looks 
upon this as an injurious disturbance of his right, and has 
given him his remedy by action against the ownei This 
kind of disturbance does indeed amount to a disseisin, and if 
the commoner chuses to consider it in that light, the law has 
given him an assise of tiovel disseisin, against the lord, to re- 
cover the possession of his common Or it has given a writ 
of quod peirmittat, against any stranger, as well as the owner 
of the land, in case of such a disturbance to the plaintiff as 
amounts to a total deprivation of his common , whereby the 
defendant shall be compelled to permit the plaintiff to enjoy 

P F N B 126 2 Inst 370 ^ Cro Jac 195 

^ Cro Ehz 198 * F N B 179 

VOL III 
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his common as he ought But R the commoner does not 
chuse to bring a 'teal action to recover seisin, oi to try the 
right, he may (which is the easier and moie usual way) bring 
an action on the case foi his damages, instead of an assise or 
a quod pe) mittat " 

There are cases indeed, in which tlie lord may enclose 
and abridge the common , foi which, as they aie no injury 
to any one, so no one is entitled to any lemedy Foi it is 
procided by the statute ot Meiton, 20 lien III c 4 that the 
lord may ajrpjave^ that is, enclose and comeit to the uses of 
husbandry, (which is a nielioratioii oi appioveinent,) any 
waste giounds, woods, oi pastures, in which his tenants have 
common appendant to then estates , provided he leaves suf 
[ 241 ] ficient common to his tenants, according to tlie propoUion 
of their land (4) And this is extremely reasonable foi it 
would be very hard if the lord, whose ancestors granted out 
these estates to which the commons aie appendant, should 
be precluded troin making what advantage he can ot the test 
of his manor, provided such advantage and impiovement be 
no way derogatory fiom the loimei grants The statute 
Westm 2 IsEdwI c 46 extends this libeityof approving, 
in like manner, against atl othets tliat have common appro- 
tenant y or in grossy as well as against the tenants of the lord, 
who have their common appendant, and farther enacts, that 
no assise of novel disseisin y tor common, shall he against a 
lord tbi electing on the common any windmill, sheephouse, 
or other necessary buildings therein specified which, sir Ed- 
ward Coke says aie only put as examples , and that any 
other necessary improvements may be made by the loid, 
though 111 reality they abridge the common, and make it less 
sufhcient for the commoners (5) And lastly by statute 
29 Geo II c 36 and 31 Geo II c 41 it is particular!}^ enacted, 

‘ Finch L 275 F N B 123 '*'2 Inst 476 

“ Cro Jac 195 

4) See Vol II p 34 

(5) The cultivation and management of the common arable and pasture 
lands m the kingdom are provided for by IsG 3 c 81 , and the 41 G 3 
c 109 lays down certain general regulations for the inclosures of commons 
by act of paihaiuent Inch are incorporated into all special inclosure acts 
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that any lords of wastes and comnaons, <vitli the consent of the 
major part, in number and value, of the com mowers, ma\ 
enclose any pait thcieof, for the growth of tunbei and undei- 
wood, 

III The third species of distuibance, that of tucfys, is vci 
similar in it's nature to the last it puncipally happening when 
a person, who hath a right to a way over anothei’s gionnds, 
by grant or prescription, is obstiiicted by enclosuies, oi otliLi 
obstacles, or by ploughing across it, by which means lie 
cannot enjoy his 1 ight of way, or at least not in so commo- 
dious a mannei as he might ha\c done It this be a way 
annexed to his estate, and the obstruction is made by the 
tenant of the land, this brings it to another species of injuiy, 
for it IS then a 7nisancty loi which an assise will lie, as men- 
tioned in a foimei chapter But it the light of way, thus 
obstructed by the tenant, be only i7i (that is, annexed 

to a man's peison and unconnected with any lands oi tene- 
ments,) or if the obstruction of a way belonging to an house [ - 1 
oi land IS made by a stranger, it is then m eithei case merely 
a disturbance for the obstruction of a way in gross is no do- 
ttiment to any lands oi tenements, and therefoie does not fall 
under the legal notion of a nusance, which must be laid, ad 
nommentnm liheii tuicmenti^ , and the obstruction of it by a 
stranger can never tend to put the rif^ht ot way in dispute 
the remedy therefore for these distiubinces is not by assise 
or any leal action, but by the univeisal lemedy ot action ou 
the case to recover damages ^ 

IV. The fourth species of disturbance is that of distuibance 
of tenure^ or breaking that connexion which subsists between 
the lord and his tenant, and to which the law pays so high a 
regard, that it will not suffer it to be wantonly dissolved by 
the act of a third person To have an estate well tenanted is 
an advantage that every landlord must be veiy sensible of, 
and therefore the driving away of a tenant from off his estate 
IS an injury of no small consequence. So that if theic be a 
tenant at will of any lands or tenements, and a straiigei, either 
by menaces and tin eats, or by unlawful distresses, oi bv fiatid 

* Ch 13 p2l8 * Hale on 4 N B 185 Lift 111 119 

F N B 183 

T 2 
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and circumvention, or other means, contrives to drive him 
away, or inveigles him to leave his tenancy, this the law very 
justly construes to be a wrong and injury to the lord % and 
gives him a reparation in damages against the offender by a 
special action on the case 

V Thf fifth and last species of disturbance, but by far 
the most considerable, is that of disturbance of jpahonage^ 
which IS an hindrance or obstruction of a patron to present 
his cleik to a benefice 

This injury was distinguished at common law from another 
species of injury, called tmirpatton^ which is an absolute oustei 
or dispossession of the patron, and happens when a stranger, 
that hath no right, presenteth a clerk, and he is thereupon 
[ 243 ] admitted and instituted ^ In which case, ot usurpation, the 
patron lost by the common law not only his turn of present- 
ing pro hac vtce^ but also the absolute and perpetual inherit- 
ance of the advowson, so that he could not present again upon 
the next avoidance, unless m the mean time he recovered his 
right by a real action, viz a writ of right of advowson*^ The 
reason given for his losing the present turn, and not ejecting 
the usurper’s clerk, was that the final intent of the law in 
creating this species of property being to have a fit person to 
celebrate divine service, it preferred the peace of the church 
(provided a clerk were once admitted and instituted) to the 
right of any patron whatever (6) And the patron also lost the 
inheritance of his advowson, unless he recovered it in a writ 
of right, because by such usurpation he was put out of posses- 
sion of his advowson, as much as when by actual entry and 
ouster he is disseised of lands or houses , since the only pos- 

* Hal Anal c 40 1 Roll Abr 108 6 Rep 49 

^ Co Lut 277 

(6) Upon this principle there was no saving of the right by reason of the 
infancy, coverture, or other disability of the true patron at the time of the 
usurpation made The common law presumed that the bishops would be 
tender of the nghis of patronage, and inform theraselres by a ju$ 
tronatus, (for which see post, p 246 ) in whom the right resided It must 
be observed, as some explanation of this seeming harshness of the common 
law, that it never r^arded the right of patronage as a thing of value to 
the owner 6 Rep 49 
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hession, of which an advowson is capable, is by actual pre- 
sentation and admission of one’s clerk. As, therefore, when 
the clerk was once instituted (except in the case of the king, 
where he must also be inducted '*) the church became abso- 
lutely so the usurper by such plenarty, arising from his 
own piesentation, became in fact seised of the advowson 
which seism it was impossible for the true patron to remove 
by any possessory action, or other means, during the plenarty 
or fulness of the church , and when it became void afresh, 
he could not then present, since another had the right of pos- 
session, The only remedy, therefore, which the patron had 
left, was to try the mere right m a writ of light of advcfwson, 
which IS a peculiar wiit of right, framed for this special pur- 
pose, but in every other lespect corresponding with other 
writs of right ^ and if a man recovered therein, he regained 
the possession of his advowson, and was entitled to present 
at the next avoidance ^ But in order to such recovery he 
must allege a presentation by himself or some of his ancestors, 
which proves him or them to have been once m possession 
for, as a grant of the advowson, during the fulness of the 
church, conveys no manner of possession for the present, [ 244 ] 
therefore a purchaser, until he hath presented, hath no actual 
seism whereon to ground a writ of right Thus stood the 
common law 

But bishops m antient times, eithei by carelessness or 
collusion, frequently instituting clerks upon the presentation 
of usurpers, and thereby defrauding the real patrons of their 
right of possession, it was in substance enacted by statute 
Westm.2 IsEdw I c 5 §2 that if a possessory action be 
brought within six months after the avoidance, the patron 
shall (notwithstanding such usurpation and institution) recover 
that very presentation , which gives back to him the seism of 
the advowson Yet still, if the true patron omitted to brmg 
his action within six months, the seisin was gamed by the 
usurper, and the patron, to recover it, was driven to the long 
and hazardous process of a writ of right. To remedy which 
it was farther enacted by statute 7 Ann. c 18 that no usurp- 

^ F N B 36 
• 2 Inst 357 

T 3 


6 Rep 49 
• V N.B 30 
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utioii shall dispLice the estate or interest of the patron, or turn 
It to a mere right, but that the tiue patron may present upon 
the next avoidance, as if no such usurpation had happened. 
ho that the title of usuipation is now much nan owed, and 
tlie law stands upon this leasonable foundation that if a 
stiangci usuips my piesentalion, and I do not pursue my right 
witliin SIX months, I shall lose that turn without remedy, foi 
the peace of the church, and as a punishment for my own 
negligence, but that turn is the only one I shall lose theieby 
Usuipation now gains no right to the iisuipei, with legaid to 
my luture avoidance, but only to the present vacancy it 
c innot indeed be remedied after six months are past, but, 
dining those six months, it is only a species of disturbance. 

Dtstukuers of a iight of ad\ov\son may thciefoie be these 
tluec peisons, the pseudo-pation, his cleik, and the ordi- 
nuy, the pieteiided patron, by piesenting to a ehuich to 
which he h«is no light, and theieby making it litigious or 
disputable, the clcik, by demanding oi obtaining institution, 
[ 2i5 ] which tends to and piomotes the same ineuiivenience, and 
the oidmaiy, by lefusnig to admit tlie real patron’s cleik, oi 
admitting the cleik of the pietciidci Uhese distuibanees aie 
vexatious and injuiious to him who hath the light* and tlierc- 
loie, if he be not wanting to hiinself, the Hw (besides the writ 
ol of (uho^iS:!son^ which is a final and conclusive lemedy) 
hath given him two inftiioi possessory actions for his relief, 
an issisc ol da))cin pi tsentment, and a wiit of qua}e impcdtt, 
HI which the jiation is always the plaintiff, and not the clerk 
Foi the law supposes the mjiuy to be offered to him only, 
by obstiucting oi lelusing the admission of bis nominee, and 
nut to tlie clerk, wlio hath no light in him till institution, and 
of coiiise can suffer no mjiuy 

1 An assise of dm^ein jiresenimait^ or last presentation, 
lies when a man, oi his ancestors, under whom he claims, 
ha\e piesented a clerk to a benefice, who is instituted, and 
iltciwiuls upon the next avoidance a sti anger presents a 
doik, anil thereby disturbs Inin that is the real patron In 
wIiilIi case the pation shall ha\c this wilt directed to the 
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sheriff to summon an assise or jury, to inquire who was the 
List patron that presented to the church now vacant, of which 
the plaintiff complains that he is deforced by the defendant 
and, according as the assise determines that question, a writ 
shall issue to the bishop, to institute the clerk of that patron, 
m whose favour the determination is made, and also to give 
damages, in pursuance of statute Westni 2 ISEdwI c.5. 

This question, it is to be observed, was, befoie the statute 
7 Ann before mentioned, entirely conclusive, as between the 
patron or his heirs and a stranger for, till then, the full pos- 
session of the advowson was in him who presented last and 
his hens unless, since that presentation, the clerk had been 
evicted within six months, or the rightful patron had reco- 
vered the advowson in a writ of right, which is a title superior 
to all others Hut that statute having given a right to any 
person to bring a quaie impedit^ and to recover (if his title be 
good) notwithstanding the last presentation, by whomsoever ^ 246 ] 
made, assises of danem presentment^ now not being in any 
wise conclusive, have been totally disused, as indeed they 
began to he before, a qtiare impedtf being a more general, 
and therefoie a more usual action For the assise of dm'rein 
jnesentment lies only where a man has an advowson by de- 
scent fiom his ancestors but the writ of quare tmpedit is 
equally remediable whethei a man claims title by descent or 
by purchase * 

2 I PROCEFD therefore, secondly, to inquire into the nature ^ 
of a writ quay e impedity now the only action used in case of 
the distm bailee of patronage and shall first premise the usual 
proceedings previous to the bunging of the writ 

Upon the vacancy of a living, the patron, we know, is 
bound to present within six calendar months otherwise it 
will lapse to the bishop But if the presentation be made 
within that time, the bishop is bound to admit and institute the 
clerk, if found sufficient , unless the church be full or there 
be notice of any litigation For if any opposition be intended, 

It IS usual for each party to enter a caveat with the bishop, to 

■ 2 Inst 355 t N B32 ' See book II ch 18 

Stt BoswcllS cast, C Rep 48 See book I ch 1 1 
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pievent his institution of his antagonists clerk An institution 
after a caveat entered is void by the ecclesiastical law " , but 
this the tenipoidl courts pay no regard to, and look upon a 
caveat as a mere nullity ® But if two pi esentations be offered 
to the bishop upon the same avoidance, the church is then said 
to become littgiom , and, if nothing faither be done, the bishop 
may suspend the admission of either, and suffer a lapse to in- 
cur. Yet if the patron or clerk on either side request him to 
award ^juts imUonatus^ he is bound to do it K jm jyati onatih 

IS a commission from the bishop, directed usually to his chan- 
celloi and others of competent leai ning , who are to summon 
a jury of six clergymen and six laymen, to inquire into and 
[ 247 ] examine who is the rightful patron p, and if, upon such in- 
quiry made and certificate thereof returned to the commission- 
ers, he admits and institutes the clerk of that patron whom 
they return as the true one, the bishop secures himself at all 
events from being a disturber, whatever proceedings may be 
had afterwards in the temporal courts 


The clerk refused by the bishop may also have a remedy 
against him in the spiritual court, denominated a duplex que^ 
rela which is a complaint in the nature of an appeal from 
the ordinary to his next immediate superior, as from a bishop 
to the archbishop, or from an archbishop to the delegates and 
if the superior court adjudges the cause of refusal to be insuf- 
ficient, It will grant institution to the appellant 

Thus fai matters may go on m the mere ecclesiastical com se, 
but in contested presentations they seldom go so far foi, upon 
the first delay oi refusal of the bishop to admit his clerk, the 
patron usually brings his writ of quare tmpedit against the 
bishop, foi the tempoial injuij done to his property, in dis- 
turbing him in his presentation And, if the delay arises from 
the bishop alone, as upon pretence of incapacity, or the like, 
then he only is named in the writ, but, if there be another 
presentation set up, then the pretended patron and his clerk 
are also joined in the action , or it may be brought against the 
patron and clerk, leaving out the bishop ; or against the patron 

’M Burn 2-5 p 1 Burn 25 
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only. But it is most advisable to bring it against all three 

for if the bishop be left out, and the suit be not dctci mined till 

the SIX months are past, the bishop is entitled to present by 

lapse , for he is not party to the suit but, if he be named, no 

lapse can possibly accrue, till the light is determined If the 

patron be left out, and the writ be bi ought only against the 

bishop and the clerk, the suit is of no effect, and the writ shall 

abate*, for the right of the patron is the piincipal question in 

the cause ‘ If the clerk be left out, and has received institu- [ 248 ] 

tion before the action brought (as is sometimes the case), the 

pation by this suit may recover his right of patronage, but not 

the present turn , for he cannot have judgment to remove the 

clerk, unless he be made a defendant, and jiarty to the suit, to 

hear what he can allege against it. For which reason it is the 

safer way to insert dll three m the writ. 

The writ of quare impedit “ commands the disturbers, the 
bishop, the pseudo-patron, and his clerk, to permit the plaintiff 
to present a proper person (without specifying the particular 
clerk) to such a vacant church, which pertains to his patron- 
age , and which the defendants, as he alleges, do obstruct, and 
unless they so do, then that they appear in court to shew the 
reason why they hinder him 

Immediately on the suing out of the quare impedit^ if the 
plaintiff suspects that the bishop will admit the defendant's or 
any other clerk, pending the suit, he may have a prohibitory 
wi it, called a ne admittas , which recites the contention begun 
m the king's courts, and forbids the bishop to admit any clerk 
whatsoever till such contention be determined And if the 
bishop doth, after the receipt of this writ, admit any person, 
even though the patron’s i ight may have been found in a jus 
pationatth^ then the plaintiff, after he has obtained judgment 
in the quare impedit^ may remove the incumbent, if the clerk 
of a stranger, writ of scire facias * and shall have a special 
action against the bishop, called a quare incumhramt , to reco- 
ver the presentation, and also satisfaction in damages for the 


' Cro Jac 93 
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injury done him by incumbering the church with a clerk, 
pending the suit, and after the ne admittas received ^ But if 
the bishop has incumbered the church by instituting the clerk, 
before the ne admittas issued, no quare inaimhramt lies , for the 
bishop hath no legal notice, tilPthe writ of ne admittas is served 
[ 249 ] upon him. The patron is therefore left to his qiiare impedit 
merely which, as was before observed, now lies (since the 
statute of West 2 ) as well upon a recent usurpation within 
six months past, as upon a disturbance without any usurpa- 
tion had 

In the proceedings upon a quaie impedit, the plaintiff must 
set out his title at length, and prove at least one presentation 
in himself, his ancestors, or those under whom he claims , for 
he must recover by the strength of his own light, and not by 
the weakness of tlie defendant’s ^ and he must also shew a dis- 
turbance before the action brought ^ Upon this the bishop 
and the clerk usually disclaim all title save only, the one as 
ordinary, to admit and institute , and the other as presentee of 
the patron, who is left to defend his own right And upon 
failuic of the plaintiff in making out his own title, the defend- 
ant IS put upon the proof of his, m order to obtain judgment 
for himself, if needful But if the right be found for the plain- 
tiff, on the trial, three farther points are also to be inquired 
1. If the churcli be full, and, if full, then of whose presenta- 
tion foi if It be of the defendant's presentation, then the clerk 
IS removable by writ brought in due time. 2 Of what value 
the living is and this in order to assess the damages which 
are diiected to be given by the statute of Westm 2 3 In case 

of plenarty upon an usuipation, whethei six calendar^ months 
have passed between the avoidance and tlie time of bunging 
the action for then it would not be within the statute, which 
permits an usurpation to be divested by a qimre impedit^ brouglit 
injra tempns semestie So that plenarty is still a sufficient bar 
in an action of quare impedit^ bi ought above six months after 
the vacancy happens , as it was universally by the common 
law, however early the action was commenced 

If it be found that the plaintiff bath the right, and hath com- 
menced his action in due tune, then he sliall have judgment to 

S' t N B 48 • Hob 199 
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recover the presentation , and, if the church be full by institu- 
tion of any clerk, to remove him unless it were filled pendente 
lite by lapse to the ordinary, he not bemg paity to the suit; 
m which case the plaintiff loses his presentation pro hac vice^ 
but shall recover two years’ full value of the church from the 
defendant the pretended patron, as a satisfaction for the turn 
lost by his distuibance, or, m case of insolvency, the defendant 
shall be imprisoned for two years ' But if the chui ch remains 
still void at the end of the suit, then whichever party the pre- 
sentation is found to belong to, whether plaintiff oi defendant, 
shall have a writ directed to the bishop ad admittendum cleri^ 
cum reciting the judgment of the court, and ordering him 
to admit and institute the clerk of the prevailing party , and, 
if upon this order he does not admit him, the patron may sue 
die bishop m a writ of qua?e non admtsii % and recover ample 
satisfiictiou in damages 

Besides these possessory actions, theie may be also had (as 
hath heftne been incidentally mentioned) a writ of light of 
advoxc6on, which resembles other wiits of right the only distin- 
guishing advantage now attending it being, that it is more con- 
clusive than a quaie impedit , since to an action of quare tmpe- 
dit a recovei y had in a writ of right may be pleaded in bar. 

There is no limitation with legard to the time within which 
any actions touching advowsons aie to be brought, at least 
none latei than the times of Richard I and Henry III foi by 
statute 1 Mai st 2 c 5 the statute of limitations, 32 Hen, VIII, 
c 2 , IS declared not to extend to any writ of right of advowson, 
qnai e impedit^ or assize of darrein presentment or jus patronatus 
And this upon very good reason because it may very easily 
happen that the title to an advowson may not come in question, 
noi the right have opportunity to be tried within sixty years , 
which IS tlie longest period of limitation assigned by the statute 
of Henry VIII Foi sir Edward Coke^ tells us, that there 
was a parson of one of his churches, that had been incumbent [ 251 ] 
there above fifty years, nor are instances wanting wheiein 
two successive incumbents have continued for upwards of a 

' Stat Wesun J I }Ed 1 c 5 § 3 " F N B 47 
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Imndrcd years ^ Had therefore the last of these incumbents 
been the clerk of a usurper, or presented by lapse, it would 
have been necessaiy and unavoidable for the patron, in 
case of a dispute, to have recurred back above a century , in 
order to have shewn a clear title and seism by presentation 
and admission of the piior incumbent But though, for these 
reasons, a limitation is highly improper with respect only to 
the length of time , yet, as the title of advowson is, for want of 
some limitation, rendered more precarious than that of any 
other licreditament, (especially since the statute of queen Anne 
hath allowed possessory actions to be brought upon any prior 
presentation, however distant,) it might not perhaps be amiss 
if a limitation were established with respect to the number of 
avoidances , or, rather it a limitation were compounded of the 
length of time and the number of avoidances together for in- 
stance, if no seism were admitted to be alleged in any of tliese 
wilts of patronage, after sixty years and three avoidances were 
past. 

In a writ of giiare impedit^ which is almost the only real 
action that remains in common use, and also in the assise of dar^ 
rein 'presentment^ and writ of right, the patron only, and not 
the clerk, is allow ed to sue the disturber But, by virtue of 
several acts of parliament **, there was one species of presenta- 
tions, in which a remedy, to be sued in the temporal courts, is 
put into the hands of the clerks presented, as well as of the 
owners of the advowson I mean the presentation to such 
benehces as belong to Roman catholic patrons , which, accord- 
ing to their several counties, are vested in and secured to the 
two universities of this kingdom And particularly by the 
statute of 12 Ann st 2 €14- §4. a new method of proceeding 
is provided , viz that, besides the writs of quare tmpedtt^ which 
[ 252 ] the universities as patrons are entitled to bring, tliey, or their 
clerks, may be at liberty to file a bill in equity against any per- 
son presenting to such livings, and disturbing their right of pa- 
tronage, or his cestuy que ti'ustf or any other person whom they 

« Two successive incumbents of the ^ Stat 3 Jac I c 5 1 W & M 

rectory of Chelsfield cum Farnborough c S6 12 Ann st. 2 c 14 11 Geo 
in Kent, continued 101 years, of whom 11 c 17 
the former was admitted in 1650, the 
latter in 1700, and died in 1751 
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have cause to suspect [to be able to make discovery] , m oider 
to compel a discovery of any secret trusts, for the benefit of 
papists, in evasion of those laws whereby this right of advowson 
IS vested in those learned bodies and also (by the statute 
1 1 Geo II c 1 7 ) to compel a discovery whether any grant oi 
conveyance, said to be made of such advowson, were made 
hona Jide to a protestant purchaser, for the benefit of protest- 
ants, and for a full consideration , without which requisites 
eveiy such grant and conveyance of any advowson or avoid- 
ance IS absolutely null and void. This is a particular law, and 
calculated for a particular purpose but in no instance but this 
does the common law permit the clerk himself to interfeie in 
recovering a presentation, of which he is afterwards to have 
the advantage For besides that lie has (as was before ob- 
served) no temporal right m him till after institution and in- 
duction, and as he theiefore cm suffer no wrong, is conse- 
quently entitled to no remedy , this exclusion of the cleik from 
being plaintiff seems also to arise from the very great honour 
and regard which the law pays to his sacred 1 unction For it 
looks upon the cure of souls as too arduous and important a 
task to be easily sought for by any serious clergyman , and 
therefore will not peimit him to contend openly at law for a 
charge and trust, which it presumes he undertakes with difli- 
dence 

But when the clerk is m full possession of the benefice, the 
law gives him the same possessory remedies to recover his 
glebe, his rents, his tithes, and other ecclesiastical dues, by 
writ of entry, assise, ejectment, debt, or trespass, (as the 
case may happen,) which it furnishes to the owners of lay 
property Yet he shall not have a wi it of right, nor such 
other similar writs as are grounded upon the mere right; 
because he hath not in him the entire fee and right but he is 
entitled to a special remedy called a writ of juris utrum^ which 
is sometimes stiled the parson’s writ of right \ being the 
highest writ which he can have' This lies for a parson [ 253 ] 
or a prebendary at common law, and for a vicar by statute 
14?Edw III c 17, and IS m the nature of an assise, to inquire 
whether the tenements in question are fiankalmoign belonging 
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to the church of tlie demandant, or else the lay fee of the 
tenant”™. And theieby the demandant may recovei lands and 
tenements, belonging to the church, which were alienated by 
the predecessor , or of which he was disseised , or which were 
recovered against him by verdict, confession, or default, with- 
out praying in aid of the patron and ordinary , or on which 
any person has mtmded since the predecessoi's death" But 
since the restraining statute of 13 Eliz c 1 0 whereby the 
alienation of the predecessor, or a recovery suffeied by him 
of the lands of the church, is declared to be absolutely void, 
this remedy is of very little use, unless where the parson him- 
self has been defoiced for more than twenty yeais® , foi the 
successor, at any competent time after his accession to the 
benefice, may enter, or bring an ejectment 

Rcgistr <52 " F N B 48, 49 ' Booth 221 
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CHAPTER THE SEVENTEENTH. 

OF INJURIES PROCEEDING FROM, OR 
AFFECTING THE CROWN. 


JJAVING in the nine pieceding chapteis consicleierl the in- 
juries, or private wrongs, that may be ofFeied by one sub- 
ject to another, all of which are ledressed by the command and 
authority of the king, signified by his origin il wuts leturnable 
in the several courts of justice, whicli thence deiive a jurisdic- 
tion of examining and determining the complaint I proceed 
now to inquire into the mode of redressing those mjuiies to 
which the crown itself is a party which injuries are either 
where the crown is the aggressor, and which therefore cannot 
without a solecism hdmit of the same kind of remedy s oi 
else is the sufferer, and which then are usually remedied by 
peculiar forms of process, appropriated to the royal preroga- 
tive. In treating therefore of these, we will consider, first, 
the manner of redressing those wrongs or injuries which a 
subject may suffei from the ciown, and then of rediessing 
those which the crown may leceivefiom a subject 

I That the king can do no wrong, is a necessary and fun- 
damental pimciple of the English constitution meaning only, 
as has formerly been observed^, that in the first place, what- 
ever may be amiss in the conduct of public affairs is not 
chargeable personally on the king , nor is he, but his minis- [ ^55 ] 
ters, accountable for it to the people and, secondly, that the 
prerogative of the crown extends not to do any injury , for 
being created foi the benefit of the people, it cannot be ex- 
cited to their prejudice^ Whenever therefore it happens, 
that, by misinformation, or inadvertence, the crown hath been 
induced to invade the private rights of any of its subjects, 

■Bro Abr t petition 12 jrrerogative 2. ' Flowd 487, 
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though no action ill lie against the sovereign'*, (for who shall 
command the king ^ yet the law hath furnished the subject 
with a decent and respectful mode of removing that invasion, 
by infoiming the king of the tiue state of the matter in dis- 
pute and, as it presumes that to hi(m of any injury and to 
redjess it are inseparable m the royal breast, it then issues as 
of course, mi the king’s own name, his ordeis to his judges to 
do justice to the party aggrieved 

The distance between the sovereign and th e subjects is 
such, that It laiely can happen that any posonal \\\]\\\y cai\ 
immediately and directly proceed fioni the pi nice to any pri- 
vate man , and, as it can so seldom hapjien, the law in decen- 
cy supposes that it never will or can happen at all , because 
it feels Itself incapable of furnishing any adequate remedy, 
without infringing the dignity and destioying the soveieignty 
of the royal person, by setting up some superior power with 
authority to call him to account The inconveniency theie- 
fore of a mischief that is barely possible, is (as Mi Locke lias 
observed^) well recompensed by the peace of the public and 
security of the government, in the peison of the chief magis- 
trate being set out of the reach of coercion But injuries to 
the rights oiptopejt^ can scarcely be committed by the ciown 
Without the intervention of its officers , for whom the law in 
matters of i ight entertains no respect or delicacy, but fmnishes 
various methods ot detecting the errors or misconduct of those 
agents by whom the king has been deceived, and induced to 
do a temporary injustice 

C ^56 ] The common law methods of obtaining possession or les- 
titution from the crown, of eithei real or peisonal pioperty, 
are, 1 ^y pettUon de dtoity or petition of light; which is said 
to owe Its original to king Edward the first ^ 2. By wow- 

strans de droit ^ manifestation or plea of right , both of which 
may be preferred or prosecuted either in the chancery or ex- 
chequer** The former is of use, where the king is in full pos- 
session of any hereditaments or chattels, and the petitioner 
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sii«wcsts such a light as controveits the title of the crowii^ 
grounded on facts disclosed in the petition itself, m which 
case he must be careful to state truly the whole title of the 
Clown, otherwise the petition shall abate' and then, upon 
this answer being endorsed or underwritten by the king, sott 
(hoztfait al 'paztie^ (let right be done to the party a com- 
mission shall issue to inquire of the tiuth of this suggestion*^ 
aitei the return of which, the king’s attorney is at liberty to 
plead in bar , and the merits shall be determined upon issue 
oi demiurei, as in suits between subject and subject. Thus, 
if a disseisor of lands, which are holden of the crown, dies 
seised without any hen , whereby the king is pnma facie en- 
titled to the lands, and the possession is cast on him eithei by 
inquest of office, oi by act of law without any office found , 
now the disseisee shall have remedy by petition of right, sug- 
gesting the title of llie crown, and his own superior right be- 
lore the disseisui inade^ But where the right of the party, as 
well as the rio^ht of the crown, appears upon record, there the 
party shall have inonsttans de dtoit, which is putting in a 
claim of right giounded on facts already acknowledged and 
established, and praying the judgment of the court, whether 
upon those facts the king or the subject hath the nght As if, 

111 the case befoi e supposed, the whole special matter is found 
by an inquest of office, (as well the disseisin, as the dying with- 
out any heir,) the party grieved shall have momtrajis de droit 
at the common law But as this seldom happens, and the 
lemedy hy petition was extremely tedious and expensive, that [ 257 3 
by inonstians was much enlarged and rendered almost uni- 
versal by seveial statutes, particularly SffEdw.IIL c.l3. and 
2&3Edw VI c 8 which also allow inquisitions of office to be 
traversed or denied, wherever the right of a subject is con- 
cerned, except in a very few cases These proceedings are 
had in the petty-bag office in the court of chancery and, if 
upon either of them the right be determined against the crown, 
the judgment is, quod mams domini regts amaceantwr et pos-^ 
sessto restituatm petenti^ salvo jure donum regts ® , which last 

' Finch, L, 256 ™ 4 Eep 55 
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clause IS always added to judgments against the king to 
whom no laches js ever imputed, and whose right (till some 
late statutes ‘i) was never defeated by any limitation oi length 
of time And by such judgment the crown is instantly out of 
possession ^ , so that there needs not the indecent interposition 
of his own officers to transfer the seism from the king to the 
party aggrieved. 

11 The methods of redressing such injuries as the crown 
may receive from the subject are, 

1. By such usual common law actions, as are consistent 
with the royal prerogative and dignity As theiefore the 
king, by reason of his legal ubiquity, cannot be disseised oi 
dispossessed of any real property which is once vested in him, 
he can maintain no action which supposes a dispossession ot 
the plaintiff, such as an assise or an ejectment® (1) but he 
may bring a qua^e impedit \ which always supposes the com- 
plainant to be seised or possessed of the advowson and he 
may prosecute this writ, like every other by him brought, as 
well m the king’s bench “ as the common pleas, or in whatcvei 
court he pleases So too, he may bring an action of trespass 
tor taking away his goods , but such actions are not usual 
(though in stiictness maintainable) for breaking his close, or 
other injury done upon his soil or possession ” It would be 
[ 258 ] equally tedious and difficult, to run through every minute 
distinction that might be gleaned from our antient books with 
legard to this matter, nor is it in any degree necessary, as 
much easiei and nioie effectual remedies are usually obtained 
by such prerogative modes of process, as are peculiarly con- 
fined to the crown 

^ Fmth L 460 ^ F N B 32 

21Jac X c 2 9 Geo III c 16 Byvers^te des courtes c hankie roy 
'■ Finch L 459 Bro Abt t jyrerog 130 F N B SKI 

* Bro Jbr t prerogative 89 Year>book 4 Hen IV 4 


(I) There seems to be no objection in principle to the king's being the 
lessor of the plaintiff in a modern action of ejectment, in which not he, but 
the nominal plaintiff, « supposed to be dispossessed See Adams on Eject 
p 79 
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2 Such is that of inqmsttion or tnqueU of tfffite which is 
an inquiry made by the king’s officer, his sheriff, coronei, 
or escheator, mrtute or by writ to them sent for that 

purpose, or by commissioneis specially appointed, concerning 
any matter that entitles the king to the possession of lands or 
tenements, goods or chattels * This is done by a jury of 
no determinate number , being either twelve, or less, or more. 

As, to inquire, whether the king’s tenant for life died seised , ^ 

whereby the reversion accrues to the king whether A, who 
held immediately of the crown, died without heirs , in which 
case the lands belong to the king by escheat whether B be 
attainted of treason, wheieby his estate is forfeited to the 
crown whether C, who has pui chased lands, be an alien, 
which IS another cause of forfeiture whether T) lie an idiot 
a nativitate, and therefore, together with his lands, apper- 
tains to the custody of the king, and othei questions of like 
import, concerning both the circumstances of the tenant, and 
the value oi identity of the lands These inquests of office 
were more frequently in practice than at present, during the 
continuance of the military tenures amongst us when, upon 
the death of eveiy one of the king’s tenants, an inquest of 
office was held, called an tnquisiUo post moitem^ to inquire of 
what lands he died seised, who was his heir, and of what age, 
m order to entitle the king to his marriage, wardship, relief, 
primer-setsin^ or other advantages, as the cii cumstances of the 
case might turn out To superintend and regulate these 
inquiries the court ot wards and liveries was instituted by 
statute 32HenVIIL c 46, which was abolished at the re- 
storation of king Charles the second, together with the op- 
pressive tenures upon which it was founded 

With regard to other matters, the inquests of office still [ 259 ] 
remain in force, and are taken upon pioper occasions ; being 
extended not only to lands, but also to goods and chattels 
personal, as in the case of wreck, treasure-trove, and the 
like , and especially as to forfeitures for offences For every 
jury which tries a man for treason or felony, every coroner’s 
inquest that sits upon a felo de se, or one killed by chance- 
medley, IS, not only with regard to chattels, but also as to 
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leal inteiests, in all respects an inquest of office and if they 
find the treason or felony, oi even the flight of the party 
accused, (tliciigh innocent,) the king is tlieieupon, by virtue 
of thi^H office fmimU entitled to have his forteitures, and also, 
in the case ol chance-medley, he or his giantees are entitled 
to such things by way of deodand, as have moved to the death 
of the pa ty 

Thesc inquests of office were devised by law, as an authen- 
tic mean to give the king his light by solemn matter of recoid , 
without which he in general can neithei take, nor part fiom 
any things Foi it is apait of the libeities of England, and 
greatly tor the safety of the subject, that the king may not 
enter upon oi seise any man’s possessions upon baie suiinises 
without the Intel vention of a jury^ It is, however, parti- 
cularly enacted by the statute 33 lien VIII c 20 that, in case 
of attainder foi high treason, the king shall have the forfeituie 
instantly, without any inquisition of ollice And, as the king 
hath (in geneial) no title at all to any pioperty of this sort 
befoic oflice found, tlierefoie by the statute 1 8 Hen VI c6 
It was enacted, that all letters patent or grants of lands and 
tenements bcfoie office found, or returned into the exchequer, 
shall be void And, by the bill of rights at the revolution, 
I W st 2 c 2 It IS declared, that all grants and promises 
of lines and foi fcitin es of particulai persons before conviction 
(which IS heie the inquest of office) aie illegal and void, 
which indeed was the la»v of the land m the reign of Edward 
the thud “ (2) 

y t-mcli L 8_> » 2 Ins,t 48 

^ Glib Hist Extb J3J Hob S47 


(2) LorclCokc considers tins to have been the law of the land from the time 
of Magna CInrta, nml c vpi essed in the celebrated clause, c 29 , Nullus liber 
homo capmtui, &c aut ahtpto viodx) dcstruatur “ As if (sajs he) a man be 
accused or indicted of treason or felony, his lands or goods cannot be 
granted to •\ny,no not so much as promise, nor any of his lands or goods 
seised into the king s hands, before attainder For when a subject obtain- 
eth promise of the forfeiture, many times undue means and more violent 
prosecution is used for private lucre tending to destruction, than the quiet 
and just proceeding of law would permit, and the party ought to Uve of his 
own until attainder.’* 2 Inst 48. 
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With regard to real property, if an office be found for 
the king, it puts him in immediate possession, without the 
trouble of a formal entiy, provided a subject in the like case 
would have had a right to enter; and the king shall leceive 
all the mesne or intermediate profits from the time that his 
title acciued**. As on the other hand, by the miiailt stipa 
if the king’s escheat or oi sheiiff seise lands into the 
king’s hand without cause, upon taking them out of the king’s 
hand again, the party shall have the mesne profits resloicd 
to him. 


In ordei to avoid the possession of the crown, acquired by 
the finding of such office, the subject may not only have his 
2 )etition of rights which discloses new facts not found by the 
office, and his monshans de d)oit, which relies on the facts as 
tound but also he may (for the most part) Uavui^c oi deny 
the niattei of fact itself, and put it in a course of ti lal by the 
common law process of the court of chancery yet still, m 
some special cases, he hath no remedy left but a mere petition 
of right*' These tyaverses as well as the momtyans de dtoit^ 
weie greatly enlarged and regulated for the benefit of the 
subject, by the statutes bcfoic-mentioned, and otheis*^ And 
in the traverses thus given by statute, which came in the place 
of the old petition of light, the party traveismg is consideied 
as the plaintiff ^ and must theiefore make out his own title, 
as well as impeach that of the ciown, and then shall have 
judgment quod manui> domini 'iegis amoveantut^ 

3. Where the crown hath unadvisedly granted any thing 
by letters patent, which ought not to be granted ^ or where 
the patentee hath done an act that amounts to a forfeituie ot 
the giant the remedy to repeal the patent is by wiit of sene [ 261 1 
facias in chancery * This may be brought either on the part 
of the king in order to resume the thing gi anted , or, if the 
giant be injurious to a subject, the king is bound of right to 
permit him (upon his petition) to use his royal name for re- 

*» Finch L 325,325 Law of iVwi Pmts, 214, 215 

«= 28 Edw I St 3 c 19 R See book II ch 21 

Finch L 324 Dyer 198 

* 8tat 34Edw III c 13 36Edw III ' 1 Lev 220 4 Inst 88. 

c 1 J 2 & 3 Etlw VI t 8 
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pealing the patent in a ^ctre facias And so also, If, upon 
office untruly found for the king, he grants the land over to 
another, he who is giieved thereby, and traverses the office 
Itself, IS entitled before issue joined to a scire facias against 
the patentee, m order to avoid the grant 

4 An tnfomiation on behalf of the crown, filed in the ex- 
chequer by the king^s attorney-general, is a method, of suit 
for recovering money or other chattels, or for obtaining satis- 
faction in damages for any personal wrong committed in the 
lands oi other possessions of the crown It differs from an 
information filed in the court of king’s bench, of which we 
shall treat m the next book , in that this is instituted to redress 
a private wrong, by which the property of the crown is af- 
fected , that IS calculated to punish some public wrong, or 
heinous misdemesnor in the defendant It is grounded on 
no writ under seal, but merely on the intimation of the king’s 
officer, the attorney-general, who “ gives the court to undei- 
stand and be informed of” the mattei in question upon 
which the party is put to answer, and trial is had, as in suits 
between subject and subject The most usual informations 
are those of tntrmion and debt tntiusion^ for any trespass 
committed on the lands of the crown", as by entering thereon 
without title, holding over after a lease is determined, taking 
the profits, cutting down timber, or the like , and debt, upon 
any contract for monies due to the king, oi for any forfeiture 
due to the crown upon the breach of a penal statute This 
IS most commonly used to recovei forfeitures occasioned by 
transgressing those laws, which are enacted tor the estabhsh- 
[ 262 ] ment and support of the re\enue others, which regard mere 
matters of police and public convenience, being usually left to 
be infoiced by common informers, m the qui tarn informations 
or actions, of which we have formerly spoken ° But after 
the attorney-general has infoi med upon the breach of a penal 
law, no other information can be received K There is also 
an information in rem, when any goods are supposed to be- 
come the property of the crown, and no man appears to claim 
them, or to dispute the title of the king As antiendy in the 

^ 2 Vent. 344 " Cro Jac 212 1 Leon 48 Savil 49 

’ Bro Ahr i sort, factas 69 185 ° See pag 162 

Moor 375 p Hard 201 
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case of treasuie- trove, wrecks, waifs, and estrays, seised by the 
king^s officer foi his use Upon such seisure «ui information 
was usually filed m the king’s exchequer, and thereupon a 
proclamation was made for the owner (if any) to come in and 
claim the effects , and at the same time there issued a com- 
mission of appraisement to value the goods in the officer’s 
hands , after the return of which, and a second proclamation 
had, if no claimant appeared, the goods were supposed dere- 
lict, and condemned to the use of the crown And when, 
in later times, forfeitures of the goods themselves, as well as 
personal penalties on the parties, weie inflicted by act of par- 
liament for transgressions against the laws of the customs and 
excise, the same process was adopted in order to secure such 
forfeited goods for the public use, though the offender him- 
self had escaped the reach of justice. (3) 

5 A WRIT of quo *wairanto is in the nature of a writ of 
right for the king, against him who claims or usurps any 
office, franchise, or liberty, to inquire by what authority he 
supports his claim, in order to determine the right ^ It lies 
also in case of non-user or long neglect of a franchise, or mis- 
user or abuse of it, being a writ commanding the defendant 
to shew by what warrant he exercises such a franchise, having 
never had any grant of it, or having foifeited it by neglect or 
abuse (4) This was originally leturnable before the king’s 

Glib Hist of Exch 134 *■ Finch L ?22 £ Tnst 282 

(g) And the judgment in this case is conclusive evidence in any other court, 
and as against the whole world, that the goods were liable to forfeiture 
The seizure itself, the proclamations, and the appraisement, give the owner 
sufficient notice to come in and try his right, and from the very nature of 
the judgment, it must have the same force against all other persons if the 
goods are liable to forfeiture as against one, they must be so as against all 
Scotty Skearmanf2^\ Rep 979 

(4) It 1 ^, perhaps, speaking too generally to say, that a writ of quo warranto 
lies for the usurpation of any office , as it was instituted only to protect the 
rights and prerogatives of the crown, it is limited to usurpations which 
trench on them , and, accordingly, the information, which has grown up in 
the place of it, can only be filed m such cases In the cases of the King 
V Davhenyy 2Str 1196 and of theJTiwgv Shepperd ^ others^ 4T R 581. 
the court refused leave to file informations m the nature of quo watranio 
for the alleged usurpation of the office of churchwarden on this ground 

It seems questionable, too, whether a quo warranto will he in case of mere 
non-user of a franchise See Lord Bruce’s case, 2 Str 819 
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justices at Westminster ® , but afterwards only before the jus- 
tices in eyre, by virtue of the statutes of quo warranto^ 6 Edw.I. 
c.l. and IsEdw I st 2. % but since those justices have given 
place to the king’s temporary commissioners of assise, the 
judges on the several circuits, this branch of the statutes hath 
lost It’s effect ", and writs of qzio warranto (if bi ought at all) 
must now be prosecuted and determined before the king’s 
justices Westminster And in case of judgment for the 
defendant, he shall have an allowance of his franchise , but 
in case of judgment for the king, for that the party is entitled 
to no such franchise, or hath disused or abused it, the franchise 
is either seised into the king’s hands, to be granted out again 
to whomever he shall please , or, if it be not such a fran- 
chise as may subsist in the hands of the crown, there is merely 
judgment of oiistciy to turn out the party who usurped it* 

The judgment on a writ of quo wananto (being in the na- 
ture of a writ of light) is final anti conclusive even against 
the crown Which, togethei witli the length of it’s process, 
probably occasioned that disuse into which it is now fallen, 
and introduced a moie modern method of prosecution, by in- 
formation filed in the court of king’s bench by the attorney- 
general, in the nature of a writ of quo wananto, wherein the 
process is speedier, and the judgment not quite so decisive. 
This is properly a criminal method of prosecution, as well to 
punish the usurpei by a fine foi the usurpation of the fran- 
chise, as to oust him, or seise it for the ciown , but hath long 
been applied to the mere purposes of trying the civil right, 
seising the franchise, or ousting the wrongful possessor , the 
fine being nominal only 

During the violent proceedings that took place m the lat- 
ter end of the reign of king Charles the second, it was among 
other things thought expedient to new-model most of the 
corporation towns in the kingdom , for which purpose many 
t 264? ] of those bodies were persuaded to surrender their charters, 
and informations m the nature of quo warranto were brought 
agamst others, upon a supposed, or frequently a real, forfei- 

* Old Nox jBrev feX 107 ed\t 1534. Cro Jac 259 1 Show 280 

* 2 Inst. 498 Rajt. Entr 540 X Sid 86 2 Show, 47 12 Mod 

« 2 Inst. 498 225 
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ture of then franchises by neglect or abuse of them. And 
the consequence was, that the liberties of most of them were 
seised into the hands of the king, who granted them fresh 
charters with such alterations as were thought expedient, 
and, during their state of anarchy, the crown named all their 
magistiates This exertion of power, though perhaps in 
summojuie it was for the most part strictly legal, gave a great 
and just alarm , the new-modelling of all corporations being 
a very large stride towards establishing arbitrary power , and 
therefore it was thought necessary at the revolution to bridle 
this branch of the prerogative, at least so far as regarded the 
metropolis, by statute 2W &M c 8., which enacts, that the 
fianchises of the city of London shall never hereafter be seised 
oi forejudged for any forfeiture or niisdemesnor whatsoever. 

This proceeding is however now applied to the decision 
of corporation disputes between party and party, without any 
intervention of the prerogative, by virtue of the statute 9Ann 
c 20 which permits an information in nature of quo wmTanto 
to be brought with leave of the court, at the relation of any 
person desiring to prosecute the same, (who is then stiled the 
lelatoi,) against any person usiiq^ing, intruding into, or un- 
lawfully holding any franchise oi office in any city, borough, 
or town corporate , provides for it’s speedy determination , 
and directs that, if the defendant be convicted, judgment of 
oustei (as well as a fine) may be given against him, and that 
the relatoi shall pay or receive costs according to the event of 
the suit. (5) 


(5) As the btatutc of Anne is confined to corporate offices or franchises it is 
important for the student to bear in mind, that there are still many cases of 
informations at common law, which are distinguished by some peculiarities 
from those under the statute Neither can be filed, except by the attor- 
ney-general, without leave of the court, but the statute extends to the 
courts of the counties Palatine and Wales, as well as to the K B , while those 
at the common law can only be filed in the K B Under the statute there 
must always be an individual relator on the record , and it is, m fact, a suit 
between party and party The judgment may be of ouster as well as fine, 
if the defendant be convicted, together with costs to the relator, which last 
the defendant recovers whenever the judgment is for him At common law 
there is no relator on the record , it is matter of doubt whether there can 
be judgment of ouster . — the Idfct decision was in the negative, and upon 

principle 
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6. The writ of mandamus ^ is also made by the same statute 
9 Ann c 20 a most full and effectual remedy; in the first place, 
for refusal of admission where a person is entitled to an office 
or place in any such corporation , and, secondly, for wrongful 
C 265 ] removal, when a person is legally possessed. These are in- 
juries, for which, though redress for the party interested may 
be had by assise, or other means, yet as the franchises con- 
cern the public, and may affect the administration of justice, 
this prerogative writ also issues from the court of king^s bench, 
commanding, upon good cause shewn to the court, the party 
complaining to be admitted or restored to Ins office And the 
statute requires, that a return be immediately made to the first 
writ of mandamus, which return may be pleaded to or tra- 
versed by the prosecutor, and his antagonist may reply, take 

y See pag 1 10 


principle It should seem that there could not Sec the cases cited in Sel> 
wyn*s Ni Pri 1130 And with respect to costs, as the real prosecutor by 
the 4&5W &M c 18 , except where the court exprcs!»ly orders otheiwise, 
enters into a recognizance in the penalty of 20/ the defendant may, under 
certain circumstances, recover costs to that amount from lum, but not more, 
and the defendant, if judgment be against him, in no case pajs any costs 
See R V WaUu^ 5 T R 375 

It has been stated that neither sort of infoimation c-in be filed without 
leave of the court, in granting which some general rules have been laid 
down for the guidance of its discretion The first turns on the nature of 
the office, — as to which the court is regulated by the limits of the old 
common law writ, and the purview of the stat of Anne A second turns 
on the circumstances, and even motives, of the party applying , — if it ap- 
pear, that being a brother-corporator, his own election is open to the same 
objection on which he relies to oust the defendant, or that he concurred in 
the election, where the defect is one which he actually or by presumption of 
law was cognizant of, or that, being a stranger, he is not subject to the local 
jurisdiction of the body corporate, in all such cases the court will refuse 
leave SecSelwyn*s Ni Pn 1133 A third rule turned on the time during 
which the party had been in the undisturbed possession and exercise of his 
franchise or office, — as to which the court first limited itself to twenty, and 
then to SIX years. But the stat 32 <5 III c 58 has taken away this discretion 
in cases under the stat. of Anne, by enacting in effect that six. years’ undis- 
turbed possession and exercise before the leave granted by the court for the 
information shall be a legal bar to it , and where the defect in the party’s 
title arises from some defect in the title of the person electing him, that he 
shall not be prejudiced by such defect, if that person shall have been a simi- 
lar length of time in undisturbed possession and exercise of his office before 
the filing of ffie information 
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issue, or demur, and the same proceedings may be had, as if 
an action on the case had been brought, for making a false 
return and, after judgment obtained for the prosecutor, he 
shall have a peremptory writ of mandamus to compel his ad- 
mission or restitution , which latter (in case of an action) is 
effected by a writ of restitution * So that now the writ of 
mandamus, in cases within this statute, is in the nature of an 
action whereupon the party applying and succeeding may be 
entitled to costs, in case it be the franchise of a citizen, bur- 
gess, or freeman , and also, in general, a writ of error may 
be had thereupon \ 

This writ of mandamus may also be issued, m pursuance of 
the statute 1 1 Geo I c 4 in case within the regular time no 
election shall be made of the mayor or other chief officer of 
any citj, borough, or town corporate, or (being made) it shall 
aftei wards become void, requiring the electors to proceed to 
election, and proper courts to be held for admitting and swear- 
ing in the magistrates so respectively chosen. (6) 

We have now gone through the whole circle of civil in- 
juiies, and the redress which the laws of England have anxi- 
ously piovided for each In which the student cannot but 
observe that the main difficulty which attends their discussion 
arises from then great variety, which is apt at our fiist acquaint- 
ance to breed a confusion of ideas, and a kind of distraction 

» 11 Rep 99 ^ 1 PWms 351 

“ Stat 12 Geo III c 21 

(6) By the common law the court of K B had no power to issue a man^ 
damns for the election of a mayor or other chief officer of a corporation, 
on any other day than that fixed by the charter, except where the vacancy 
was occasioned by the death of the existing officer , for such election would 
not have been a compliance with the charter, but a disobedience to it 
An omission, therefore, to elect or complete an election on the proper day, 
however occasioned, (and it might be occasioned by fraud, inadvertence, or 
even accident,) or the removal of an officer unduly elected, might occasion 
a forfeiture of the charter and a dissolution of the corporation The 
1 1 Geo I c 4 was passed to remedy this inconvenience, and being a very 
remedial law is construed very liberally , and though three or four years 
may have elasped since a regular election, the court will grant the mandamiu 
under it See Selwyn’s Ni Pn 1064 
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in the memory a difficulty not a Jittle increased by the very 
immethodical arrangement, m which they are delivered to us 
by our antient writers, and the numerous terms of art in 
which the language of our ancestors has obscured them 
Terms of art there will unavoidably be m all sciences , the 
easy conception and thorough comprehension of which must 
depend upon frequent and familiar use , and the more sub- 
divided any branch of science is, the more teims must be used 
to express the nature of these several subdivisions, and inaik 
out with sufficient precision the ideas they are meant to conve} 
But I trust that this difficult)/, however gieat it may appear at 
first view, will sliiink to notliirig upon a nearei and more lie- 
quent approach , and indeed be lather advantageous than of any 
disservice, by imprinting on the stii dentes mind a clear anti 
distinct notion of the nature of these several remedies And, 
such as It IS, It arises principally from the excellence of oiii 
English laws, which adapt their rediess exactly to the cii- 
cumstances of the injury, and do not furnisli one and the 
same action toi different wrongs, v^lnch aie impossible to be 
Inought within one and the same deseiiption wheieby eveiy 
man knows what satisfaction he is entitled to expect fioni the 
couits of justice, and as little as possible is left in tlie bieast 
of the judges, whom the law appoints to administei, and not 
to prescribe, the remedy And I may venture to affirm, that 
there is haidly a possible injury, that can be offered either 
to the person or property of another, for which the paity 
injured may not find a leinetlial writ, conceived in such terms 
as are pioperly and singulaily adapted to his own particulai 
grievance 

In the seveial peisonal actions which we have cursorily 
explained, as debt, trespass, detinue, action on the case, and 
the like, it is easy to observe how plain, perspicuous, and 
simple die remedy is, as chalked out by the antient common 
law. In the methods prescribed for the recovery of landed 
and other permanent property, as the right is more intricate, 
the feodal or rather Norman remedy by real actions is 
somewhat more complex and difficult, and attended with 
some delays. And since, m order to obviate those difficulties, 

[ 267 ] and letrench those delays, wc have pel muted the rights of 
real piopeity to be diawn into (picstion in mixed oi personal 
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suits, we aie (it must be owned) obliged to have lecomse to 
such aibitrary fictions and expedients, that unless we had 
developed their principles, and traced out their progress and 
history, our present system of remedial junspiudence (in re- 
spect of landed property) would appear the most uitiicate 
and unnatural that ever was adopted by a free and enlightened 
people 

Bui this intricacy of oui legal piocess will be found, when 
attentively considered, to be one ot those troublesome, but 
not dangeious, evils, which have their root in the fiame ot 
our constitution, and which therefore can never be cuied, 
without hazarding every thing that is dear to us In abso- 
lute governments, when new airangements of pioperty and 
a giadual change ot manners have destroyetl the oiiginal 
ideas, on which the laws were devised and established, the 
prince by his edict may promulge a new code, more suited 
to the present emergencies. But when laws are to be framed 
by popular assemblies, even ot the representative kind, it 
tov) Herculean a task to begin the work of legislation afresh, 
and extract a new system fiom the discoidant opinions of 
inoie than five bundled counsellois A single legislator or 
an enterpiizing sovereign, a Solon or Lycurgus, a Justinian 
oi a Frcdei ick, may at any time fonn a concise, and perhaps 
an uniform, plan of justice and evil betide that presumptuous 
subject who questions it’s wisdom oi utility But who that 
is acquainted with the dilliculty of new-modelling any branch 
of OLU statute laws, (though relating but to roads oi to parish 
settlements,) will conceive it ever feasible to alter any funda- 
mental point of the common law, with all its appendages and 
consequents, and set up another lule m it’s stead? When, 
therefore, by the giadual influence of foreign trade and dor 
mestic tranquillity, the spiiit of our military tenuies began to 
decay, and at lengtli the whole structure was removed, the 
judges quickly perceived that the foims and delays of the old 
feodal actions (guarded with their several outworks of essoms, 
vouchers, aid-prayers, and a hundred other formidable in- 
trenchments,) were ill-suited to that more simple and com- [ 268 ] 
mercial mode of property whidi succeeded the former, and 
required a more speedy decision of right, to facilitate exchange 
and alienation. Yet they wisely avoided sohciting any great 
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legislative revolution in the old established forms, which might 
have been productive of consequences more numerous and 
extensive than the most penetrating genius could foresee , but 
left them as they were, to languish m obscurity and oblivion, 
and endeavoured by a series of minute contrivances to accom- 
modate such personal actions, as were then m use, to all the 
most useful purposes of remedial justice and where, through 
the dread of innovation, they hesitated at going so far as, 
perhaps, their good sense would have prompted th^, they 
left an opening for the more liberal and enterprizing judges, 
who have sate in our courts of equity, to shew them their 
error by supplying the omissions of the courts of law And, 
since the new expedients have been refined by the practice of 
more than a century, and are sufficiently know n and under- 
stood, they in general answer the purpose of doing speedy and 
substantial justice, much better than could now be effected by 
any great lundamental alterations. The only difficulty that 
attends them arises from their fictions and circuities but, 
when once we have discovered the proper clew, that labyrinth 
is easily pervaded Our system of remedial law resembles an 
old Gothic castle, erected m the days of chivalry, but fitted 
up for a modern inhabitant The moated ramparts, the em- 
battled towers, and the trophied halls, are magnificent and 
venerable, but useless, and therefore neglected The inferior 
apartments, now accommodated to daily use, are cheerful and 
commodious, though their approaches may be winding and 
difficult 

In this part of our disquisitions I however thought it my 
duty to unfold, as far as intelligibly I could, the nature of 
these real actions, as well as of personal remedies And this 
not only because they are still m force, still the law of the 
land, though obsolete and disused , and may, perhaps, in their 
turn, be hereafter with some necessary corrections called out 
[ 269 ] agam into common use , but also because, as a sensible writer 
has well observed % “ whoever considers how great a coherence 
“ there is between the several parts of the law, and how much 

the reason of one case opens and depends upon that of an- 
“ othei, will, I presume, be far from thinking any of the old 
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understanding of the modern ** And besides I should have 
done great injustice to the founders of our legal constitution, 
had I led the student to imagine, that the remedial instruments 
of our law were originally contrived m so complicated a form, 
as we now present them to his view had I, for instance, en- 
tirely passed over the direct and obvious remedies by assises 
and writs of entry, and only laid before him the modern method 
of prosecuting a writ of ejectment 
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ClIAPTEH TIIF FIGIITEENfir. 

OF THE PURSUIT OP REMEDIES by 
ACTION ; AND FIBST, OF THE ORIGI- 
NAL WRIT. 


JJ A VING, under the head of ? edress hy suit in corn ts, pointed 
out m the pieceding pages, in the first place, the nature 
and several ^ecies of courts of justice, wheiein remedies aie 
administered for all soi ts of piivate wrongs , and, in the second 
place, shewn to which of these courts m particular application 
must be made for redress, according to the distinction of inju- 
iies, or, in othei words, what wrongs are cognizable by one 
court, and what by another , I proceeded, under the title of 
injuries cognizable by the courts of common law^ to define and ex- 
plain the specifical remedies by action, provided for every pos- 
sible degree of wrong or injury, as well such remedies as are 
dormant and out of use, as those which are in eveiy day’s 
piactice, apprehending that the reason of the one could never 
be clearly comprehended without some acquaintance with the 
other and, I ani now, m the last place, to examine the manner in 
which these several remedies cecii pursued ^ind applied, by action 
m the courts of common law, to which I shall afterwards 
subjoin a brief account of the proceedings in the courts of equity 

In treating of remedies by action at common law, I shall 
confine myself to the modem method of practice in our courts 
of judicature. For, though I thought it necessary to throw 
out a few observations on the nature of real actions, however 
[271 ] at present disused, m order to demonstrate the coherence and 
uniformity of our legal constitution, and that there was no m- 
jury so obstinate and inveterate, but which might m the end 
20 



Cli. 18 . 


WRONGS. 


271 


yet It 


be ertMlicatei by fiome or other of those remedid write ; 
tonld be too isotne a task to perpleK both my readers and 
myself with explaining all the rules of proceeding m these ob- 
solete actions, which are frequently mere positive estaWj&n- 
ments, the foima et J^giira judicu^ and conduce very littJe to 
illustrate the reason and fundamental grounds of the law. 
Wherever I apprehend tliey may at all conduce to this end, 
I shall endeavoui to hint at them incidentally 


What therefore the student ma^ expect in this and the 
succeeding chapters is an account of the method ot proceeding 
m and prosecuting a suit upon any oi the personal writs we 
have before spoken of, in the couit ot common pleas at West- 
mmster, that being the court ouginally constituted foi the 
prosecution of all civil actions It is true that the courts ot 
king’s bench and exchequer, in order, without intienching 
upon antient forms, to extend then remedial influence to the 
necessities ot modern times, liave now obtained a concurrent 
jmisdiction and cognizance of very many civil suits but, as 
causes are theiein conducted by much the same advocates and 
attorneys, and the several couits and their judges have an en- 
tire communication with each other, the methods and forms of 
proceeding arc in all material respects the same in all of them. 

So that, in giving an abstract or history * of the progiess of 
a suit through the court of common pleas, we shallot the same [ 272 ] 

=* In dctlucing Uuti Uiito-y the student m'ln of liberal education and toler- 
must not expect authorjtics to be con- able understanding may glean pro rc 
stautly cited as practical knowledge nala as much as is sufficient for his 
IS not so much to bt learned fiom any purpose These hooks of practice, as 
books of 1 uv, as from expert cuce and they are called, arc all pretty much on 
lUondancc on the courts Tlic compi- a level, in point of composition and 
Icr must therefore be frequently obliged solid instruction, so that that which 
to rely upon his own observations, bemrs the latest editioif is usually the 
which in genial he hath been studious best But G^bert's History and Practice 
to avoid where those of any other might of the Court of Common P/ecs is a book 
be had To accompany and illustrate of a very diOT^rent stamp and though 
these remarks, such gentlemen as are (like the rest of his posthumous works) 
designed for die profession will find it it has suffered most grossly by ignorant 
necQRjsary to peruse the books of entries, or careless transcribers, yet it has traced 
antient and modern , which are tran- out the reason of many parts of our 
scripts of proceedings that have been modern practice, from the fcodal insti- 
had m some particular actions A book tutions and the primitive construction 
or two of technical learning will algo of our courts, m a most clear and inge- 
be found very convenient , from which mous manner 
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time give a general account of the proceedings of the otlier two 
courts , taking notice, however, of any considerable difference 
m the local practice of each And the same abstract will 
moreover afford us some general idea of the conduct of a cause 
in the inferior courts of common law, those in cities and bo- 
roughs, or m the court-baron, or hundred, or county-court 
all which conform (as near as may be) to the example of the 
superior tribunals, to which their causes may probably be, m 
some stage oi other, removed 

Thf most natural and perspicuous way of considering the 
subject before us will be (I apprehend) to pursue it in the or- 
der and method wherein the proceedings themselves follow 
each other , rather than to distract and subdivide it by any 
more logical analysis The general theiefore and orderly 
parts of a suit are these , 1 The original writ 2 The process 
3 The pleadings 4 The issue or demurrer 5 The ti lal 
6 The judgment, and it’s incidents 7 The proceedings in 
nature of appeals 8 The execution 

Finsi, then, of the originaly oi original writ, which is tlie 
beginning oi foundation of the suit When a peison hath re- 
ceived an injuiy, and thinks it woith his while to demand a 
satisfaction for it, he is to considei with himself, or take advice, 
what redress the law has given foi that injury , and thereupon 
IS to make application oi suit to the crown, the fountain of all 
justice, foi that particular specific lemedy which he is deter- 
mined or advised to pursue As, for money due on bond, an 
action of (hbt , foi goods detained without force, an action of 
detinue or tiovei , or, if taken with force, an action of trespass vt 
f 273 ] ai'mis , or, to try the title of lands, o.'wiit of enti'y or action 
of trespass in ejectment, or, for any consequential injury re- 
ceived, a special action on the case To this end he is to sue 
out, or purchase by paying the stated fees, an migtnal^ or ori- 
ginal writ, from the court of chancery, which is the officina 
justitiae^ the shop or mint of justice, wherein all the king’s writs 
are framed It is a mandatory letter from the king in parch- 
ment, sealed with his great seal \ and directed to the sheriff of 
* the county wheiem the injury is committed or supposed so to 
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be, requiring liiin to command the wrongdoei or party accused, 
either to do justice to the complainant, or else to appear in 
couit, and answer the accusation against him Whatever the 
sheriff does m pui suance of this writ, he must return or certify 
to the court of common pleas, together with the writ itself 
which is the foundation of the jurisdiction of that court, being 
the king’s w arrant foi the judges to proceed to the determma- 
tion of the cause For it was a maxim introduced by the 
Noinians, that there should be no proceedings in common 
pleas before the king’s justices without his original writ, be- 
cause they held it unfit that those justices, being only the 
substitutes of the crown, should take cognizance of any thing 
but what was thus expressly referred to their judgment*^ 

Ilowevei, in small actions, below the value of forty shillings, 
which aie bi ought in the couit-baion oi county-court, no royal 
wilt IS necessary, but the foundation of such suits continues to 
be (as in the tunes of the Saxons) not by original *wrtt^ but by 
ylaint , that is, by a private memoiial tendered in open couit 
to the judge, wherein the paity injured sets forth his cause of 
action , and the judge is bound of common right to administei 
justice therein, without any special mandate from the king 
Now indeed even the royal wiits are held to be demandable 
of common right, on paying the usual fees for any delay m 
the granting them, or setting an unusual or exoi bitant price 
upon them, would be a breach of magna emta^ r 29 , Nulli 

vendemusy nullt negahimus^ aid dijfei emusyjustttiam vel / ectum ” 

Orioinai writs are optional or peremptoi'y y oi, m ^ 274 ] 

the language of our lawyeis, they aie either a piaecipe, or a st 
te fecey it seem urn ^ The pi acetpe is m the alternative, com- 
manding the defendant to do the thing required, or shew the 
reason wherefore he hath not done it^ The use of this wiit 
IS wheie something certain is demanded by the plaintiff, which 
It IS incumbent on the defendant himself to perform , as, to 
restore the possession of land, to pay a certain liquidated debt, 
to perform a specific covenant, to render an account, and the 
like in all which cases the writ is drawn up in the form of a 
praecipe or command, to do thus, or shew cause to the con- 
trary , giving the defendant his choice, to redress the injury, 

' Flet / 2 c S4 « Finch L 257 

Mirr c2 §3 ^ Append No III §l 
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or stand the suit The othei species of original writs is called 
a sifcceiti te semrufn^ from the words of the writ, which di- 
rects the sheiifF to cause the defendant to appeal m court, 
without any option given him, provided the plaintiff gi\es the 
shenR security effectually to piosecute his claim This wiit 
is m use, where nothing is specifically demanded, but only a 
satisfaction in general, to obtain which, and minister com- 
plete redress, the intervention of some judicature is necessary 
Such are writs of ti espass, or on the case, wlierein no debt oi 
other specific thing is sued for in certain, but only damages to 
be assessed by a jury For this end the defendant is imme- 
ately called upon to appear in court, provided the plaintiff 
gives good security of piosccuting his claim Both species of 
Vvrits are teste'd^ or witnessed in the king’s own name , “ wit- 
ness ourself at Westminster,” or wheiever the chancery may 
be held 

Tul security here spoken of, to be given by the plaintiff for 
prosecuting his claim, is common to both wilts, though it 
gives denomination only to tJie Jatter The whole of it is at 
present become a mere mattei of form and John Doe and 
llichaid Hoe are always retuined as ilie standing pledges for 
tins purpose. The antient use of them was to answer for the 
C 275 ] plaintiff, who in case he brouglit an action without cause, or 
failed m the prosecution of it when brought, was liable to an 
amercement from the ciown foi raising a false accusation , and 
so the form of the judgment still is ** In like manner, as by the 
Gothic constitutions no person was permitted to lay a complaint 
against another, ‘‘ nisi s^ih scriptwa aut specijicatione tnum 
“ teUmin^ qmd actionem vcllet pei sequt ‘ and, as by the laws 
of Sancho I king of Portugal, damages were given against a 
plaintiff who prosecuted a groundless action ^ 

The day on which the defendant is ordered to appear in 
court, and on which the sheriff is to bring in the writ, and re- 
port how far he has obeyed it, is called tlie return of the writ , 
It being then returned by him to the king’s justices at West- 
minster. And it is always made returnable at the distance of 


* Append Noll §1 
1-mdi L 189 252 


‘ Sticrn de jure Gothor ^ iii c 7 
Mod Un Hist xxii 45 
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at least fifteen days from the date or teste^ (1) that the defend- 
ant may have time to come up to Westminster, even from the 
most 1 emote parts of the kingdom , and upon some day in one 
of the four termsy in which the court sits for the dispatch of 
business 

These terms are supposed by Mi Selden ‘ to have been 
instituted by William the conqueroi but sir Henry Spelman 
hath clearly and learnedly shewn, that they were gradually 
formed from the canonical constitutions of the chuich, being 
indeed no other than those leisure seasons of the year, which 
were not occupied by the great festivals or fasts, oi which weie 
not liable to the geneial avocations of ruial business. Through- 
out all Christendom, in very early times, the whole year was 
one continual term foi hearing and deciding causes For the 
Christian magistrates, to distinguish themselves from the hea- 
thens, who were extremely superstitious m the observation of 
their dies fasti ct ntfasUy went into a contrary extreme, and ad- 
ministeied justice upon all days alike Till at length the [ 276 ] 
chuich interposed and exempted certain holy seasons from 
being profaned by the tumult of forensic litigations As, par- 
ticularly, the time of advent and chnstmas, which gave rise to 
the winter vacation , the time of lent and eastei , which created 
that ill the spring, the time of pcntecost, which produced the 
thud, and the long vacation, between midsummer and mi- 
chaelmas, which was allowed for the hay-time and harvest 
All Sundays also, and some particular festivals, as the days of 
the purification, ascension, and some otheis, weie included m 
the same piohibition winch was established by a canon of the 
church, A D 517, and was fortified by an imperial constitu- 

1 Jan Angl / 2 § 9 

(1) As Easter term ends on the Monday before Whitsunday, and Tnnity 
tcim begins on the Monday next following Tnnity Sunday, which is the first 
return-day of that term, the 24 G 2 c 48 pi ovides, that writs issued on the 
first, and returnable on the last of these days, shall be good and effectual, 
though fifteen days do not intervene between the teste and return Al- 
though original writs must always be returnable in term time, because the 
courts into which they are returned are then only sitting, yet they may be 
sued out and tested at any time, because the chancery, from which they 
Issue, is always open 
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tioii of the younger Theodosius, comprised in the Theodosian 
code*” (2) 

Afterwards, when our own legal constitution came to be 
settled, the commencement and duration of our law terms were 
appointed with an eye to those canonical prohibitions , and it 
was ordered by the laws of king Edward the confessor ", that 
fiom advent to the octave of the epiphany, from septuagestma to 
the octave of eastei, from the ascension to the octave of pente- 
cost, and from three in the afternoon of all Saturdays till mon- 
day morning, the peace of God and of holy church shall be 
kept throughout all the kingdom And so extravagant was 
afterwards the regard that was paid to these holy times, that 
though the author of the Mn ror ° mentions only one vacation 
of any considerable length, containing the months of August 
and Septcmbci , jet Britton is express p, that in the reign ol 
king Edward the first no secular plea could be held, nor any 
man sworn on the evangelists % in the times of advent, lent, 
pentecost, harvest and vintage, the days of the great litanies, 
and all solemn festivals But he adds, that the bishops did 
nevertheless grant dispensations, (ot which many aie preserved 

Spclmaii of the terms c 53 

" c 3 de te7n]}oribus et diebus jhicis See pag 59 

° c 3 § 8 


(9) There arc not only, it seems, dies jtiridici, hwt hortB juridical also, ac- 
cording to Lord Coke, (2 Inst 205) who cites a pas'^tige from h ortesciie, 
which presents a cunous contrast to the usages of the present times — h ur- 
thermorcl would ye should know,(acldressing prince Edward, son of Hen VI ) 
that the justices of England sit not in the king’s courts above three hours in 
a d ij, that is to say,lrom eight of the clock in the forenoone till eleven tom- 
pleit, for in the afternoones those courts are not holden or kept But the 
suters then resort * to the perusing of their writings, and elsewhere consult- 
ing with the serjeants at law, and other their councellours Wherelore the 
jiistiecs, after they have taken their refection, do pass and bestow all the 
residue of die day in the study of the laws, m reading of Holy Scripture, 
and usins other kind of contemplation at their pleasure, so that their life 
may seem more contemplative than active And thus do they lead a quiet 
life, discharged of all worldly cares and troubles ** De Laud c 51 


• I have cited the translation given m Selden’s ediuon, but it is clearly faulty 
in this passage, “ tiiTic se diver iunt ad jtermsumt" which Selden in a note explains 

to be ** an afternoon s exercise or moot to the instruction of young students ’ 
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in Rymer’s foedera \) that assises and juries might be taken 
m some of these holy seasons. And soon afterwards a general 
dispensation was established by statute Westm.l, SEdw.L c 51. [ 277 1 
which declares, that “ by the assent of all the prelates, assises 
“ of navel dissemUy mo)t (V ancestor^ and dartein presentment^ 

‘‘ shall be taken m advent, septuagesima, and lent , and that 
“ at the special request of the king to the bishops ” The 
portions of time, that were not included within these prohi- 
bited seasons, fell naturally into a fourfold division, and, from 
some festival day that immediately preceded their commence- 
ment, were denominated the terms of St Hilary, of Easter, of 
the Holy Trinity, and of St Michael which terms have been 
since regulated and abbreviated by several acts of parliament, 
paiticularly Trinity term by statute 32 Hen VIII c 21 , and 
Michaelmas term by statute 16 Car I c 6 , and again by statute 
2i Geo.II, c 48 

There aie in each of these terms stated days called da^s in 
hank^ dies in banco that is, days of appearance in the court 
of common bench They are generally at the distance of about 
a week from each other, and have reference to some festival 
of the church On some one of these days in bank all original 
writs must be made returnable , and therefore they are gene- 
rally called the returns of that term whereof every term has 
more oi less, said by the Mirror ® to have been originally ftxed 
by king Alfred, but certainly settled as eaily as the statute of 
51 Hen III st 2 But though many of the return days are 
fixed upon Sundays, yet the court never sits to receive these re- 
turns till the monday after * and therefore no proceedings can 
be held, or judgment can be given, or supposed to be given, 
on the Sunday 

The first return in every term is, properly speaking, the 
first day in that term , as, for mstance, the octave of St. Hilary, 
or the eighth day inclusive after the feast of that sainl which 
falling on the thirteenth of January, the octave therefore or 

*■ Temp Hen III passim “ SjrW Jon 156 Swann & Broome, 

* c 5 § 1 JB R AficA 5 Geo III et tn Horn Proc 

' Registr J9 Salk 627 6 Mod 250 1766 
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firs4 day of Hilary term is the twentieth of January And 
thereon the court sits to take essoignsy or excuses, for such as 
t 278 ] do not apj^car according to the summons of the writ where- 
fore this IS usually called the essotgn day of the term But on 
every return-day in the term, the person summoned has three 
days of grace, beyond the day named in the writ, in which to 
make his appearance , and if he appears on the fourth day in- 
clusive, qmnto diepost^ it is sufficient (3) For our sturdy an- 
cestois held it beneath the condition of a freeman to appear, 
or to do any other act, at the precise time appointed The 
feodal law theiefoie always allowed three distinct days ot 
citation, before the defendant was adjudged contuiiiacioiis ioi 
not appearing’, pieserving in this respect tlie Geinian custom, 
bf which Tacitus thus speaks’' ‘‘ tUud ex libertate 
quod non stmul ncc tUjusst cojwemnnt , sed et alto et tertiiis 
“ dies cunctatione coeuntium ahsumitm And a similar ludul- 
gence prevailed in the Gothic constitution “ illud eniin nimiai 
“ hbei tails indiaum^ concessa totics mpunitas non pa7 cndt , me 
“ €nim\xm\% judtcii cormssibits pomam per ditac causae coni umax 
me^'uit^r Tlieiefoie, at the beginning of each teim, the 
couit does not usually ^ sit for dispatch of business till the 
Jomth oi appeal ance day, as in Flilary term on the twenty- 
thud of January, and in Tiinity term, by statute 32 Hen VllI 
c 21 not till the JiJth day, the fouith happening on the great 
popish festival of Cot pus Chiihti^ , which days are therefore 

* Teud I *2 1 then commences y and tha courts sit on 

De mcr Ger c 1 1 that day, though m other years it is no 

* Stierii de jure Goth / I c 6 juridical day Yet in 1702, 1713, and 

>' 8ce iBulstr S5 1724, when midsummer-day fell upon 

* Sec Spclmnn on the terms ch 1 7 what was regularly the last day of the 
Note, that if the feast of saint John the term, the courts did not then mt, but it 
bapti&t, or midsuminer-day, falls on the was regarded like a Sunday, and the 
morrow of Cor^ms Chnsti day, (as it did term was prolonged to the twenty fifth 
AD 1614, 1698, and 1709, and will of June {Rot C B Bunb 176 ) 
again A D 1791,) Trinity full term 

(5) The first or return day was called the essoign day for the reason men- 
tioned in the text, if no essoign was then cast, the demandant had a right 
on the second to enter an exception, and obtain an order that no essoign 
should now be received, whence this day was called the day of exception 
On the third the shei ifl actually returned his writs into court, and this was 
tlierefore callctl the day of return of writs The fourth was called the ap- 
pearance day, or day of love, being the day granted from indulgence for the 
tenant’s or defendant’s appearance iTidd’sPrae 7th edit p 122 
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called and set down in the almanacs as the first days of the 
term, and the court also sits till the quarto die post or appear- 
ance day of the last return, which is therefore the end of each 
term (4?) 


( 4 ) By 1 & 2 G 4 three or more oF the judges of the K B are required to 
meet on some day before Easter, Michael mas, and Hilary terms respectively, 
and to sit for the dispatch of all matters left pending at the end of the term 
preceding , but it is provided that this regulation shall not alter the return 
of any writ, or require an appearance thereto before the day therein men* 
tioned 
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CHAPTER THE NINETEENTH. 

OF PROCESS. 


'pHE next step for carrying on the suit, after suing out 
the original, is called the process , being the means of 
compelling the defendant to appear in court This is some- 
times called original process, being founded upon the original 
writ, and also to distinguish it from mesne or intermediate 
process, which issues, pending the suit, upon some collateral 
interlocutoiy matter , as to summon juries, witnesses, and the 
like “ Mesne process is also sometimes put in contradistinction 
to Jtnal process, or process of execution , and then it signifies 
all such process as intervenes between the beginning and end 
of a suit. 

But process, as we are now to consider it, is the method 
taken by the law to compel a compliance with the original 
writ, of which the primary step is by giving the party notice 
to obey it This notice is given upon all real praecipe% and 
also upon all personal writs for injuries not against the peace, 
by summons , which is a warning to appear in court at the re- 
turn of the original writ, given to the defendant by two of the 
sheriff’s messengers called summonersy either in person, or left at 
his house or land ^ , m like manner as in the civil law the first 
process is by personal citation, in jus vocando This warning 

on the land is given, in real actions, by erecting a white stick 
01 wand on the defendant’s grounds ** , (which stick or wand 
[ 280 ] among the northern nations is called the baculus nunciatortus^ y) 
and by statute 3 1 Eliz c 3 the notice must also be proclaimed 
on some Sunday before the door of the parish church 

•• Finch L 436 Dalt of sher c 31 

Ibtd 544 352 ' SUern dejure Sueon I 1 t 6 

' jy 2 4 I 
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If the defendant disobeys this verbal monition, the next pro- 
cess IS by writ of attachvient or pone^ so called from the words 
of the wnt^“ pone per vadium et salvos plegws^ put by gage and 
“ safe pledges A B, the defendant, &c.” This is a writ not 
issuing out of chancery, but out of the court of common pleas, 
being grounded on the non-appearance of the defendant at the 
return of the original writ , and thereby the sheriff is com- 
manded to attach him, by taking gage, that is, certain of his 
goods, which he shall forfeit if he doth not appear « , or by 
making him find scife pledges or sureties who shall be amerced 
in case oi his non-appearance*' This is also the first and im- 
mediate piocess. Without any previous summons, upon actions 
of trespass vi et armiSy or for other injuries, which, though not 
forcible, are yet trespasses against the peace, as deceit and cow- 
spiracp ‘ , where the violence of the wrong requires a more 
speedy lemedy, and therefore the original writ commands the 
tlefendant to be mi once attached, without any precedent 
warning ^ 


If, aftei attachimiit^ the defendant neglects to appear, he 
not only forfeits this security, but is moreover to be farther 
compelled by writ of disti ingas \ oi distress infinite , which is 
a subsequent piocess issuing from the court of common pleas, 
commanding the sheriff to distiein the defendant from time to 
time, and continually afterwards, by taking his goods and the 
profits of his lands, which are called issues^ and which by the 
common law he forfeits to the king if he doth not appear * 

But now the issues may be sold, if the court shall so direct, in 
order to defray the reasonable costs of the plaintiff'" In like 
mannei by the civil law, if the defendant absconds, so that the [ 281 ] 
citation IS of no effect, “ mittitm adva saints in iiossesstonem 
bononim ejus " ” ( 1 ) 

^ Append No III §2 •'Append No III §2 

s Finch L 345 Lord Kaym 278 • Finch L 352 

h Dalt sher c 32 Stat. 10 Geo III l 50 

' Finch L 305 J52 "^246 

i Append No II § 1 


( 1) The delay and expence of this mode of proceeding have induced the 
legiblature to enact, by 51 G 3 c 124 (continued by57G 5 c JOl ) that 
4he distnngas shall notisi»ue in the first instance for default ol appearance, 
but if the defendant tan be personally served with the sjiiniuions or attach- 
ment, 
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And here by the common, as well as the civil, law, the pro- 
cess ended in case of injuries without force the defendant, if 
he had any substance, being gradually stripped of it all by re- 
peated distresses, till he rendered obedience to the king's writ, 
and, if he had no substance, the law held him incapable of mak- 
ing satisfaction, and therefore looked upon all farthei process 
as nugatory. And besides, upon feodai principles, the person 
of a feudatciy was not liable to be attached lor injuries meiely 
civil, lest thereby his lord should be deprived of his personal ser- 
vices- But, in cases of injury accompanied ith force, the law, 
to punish the breach of the peace, and prevent it’s disturbance 
for the future, provided also a process against the defendaiU’j* 
peison in case he neglected to appear upon the former process 
of attachment, oi had no substance whereby to be attached , 
subjecting his body to imprisonment by the writ of capias ad 
iespondeiidum But this immunity of the defendant’s person, 
in case of peaceable though fiaiidulent yijuries, producing 
great contempt of the law m indigent wiongdoers, vl capias was 
also allowed to arrest the person, m actions of account^ though 
no breach of the peace be suggested, by the statutes of Mail- 
bridge, 52 Hen. Ill c. 23, and Westm 2 ISEdw’I c 11 , in 
actions of debt and detinue by statute 25 Edw III c J 7 , and ui 
all actions on the case^ by statute 1 9 Hen VII c 9 Befoie 
which last statute a practice had been introduced of comment- 
ing the suit by bringing an original writ of trespass qua) c clau- 
sum fregity for breaking the plaintiff’s close vi et atniis , which 
by the old common law subjected the defendant’s pei son to be 
arrested by writ of capias and then afterwards, by connivance 
of the court, the plaintiff might proceed to prosecute foi any 
other less forcible injury. This practice (through custom lather 

« 'l Rep 12 


inent, he shall at the same time have a written notice, that if he does not 
appear, the plaintiff will cause an appearance to be entered foi him, and pro- 
ceed thereon, as if he had himself appeared by his attorney But in case it 
shall be made appear that the defendant could not be personally served, and 
that a service has taken place at his dwelling-house, then a dutnngaSy by 
leave of the court, may be sued out, the service of which shall be accompa- 
nied by a similar written notice And if within eight days after the return 
of the oj'iginal writ or dnyliinga* the defcnd.int do not appear, then the 
plaintiff' may enter a common a{)pcarance for him, and the suit juocceds 
jf he had regularly appeared 
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than necessity, and for saving some trouble and expense, m suing 
out a special original adapted to the particular injury,) still con- [ 282 ] 
tinues in almost all cases, except in actions of debt , though 
now, by virtue of the statutes above cited and others, a capias 
might be hml upon almost every species of complaint 


Ip therefore the defendant, being summoned or attached, 
makes default, and neglects to appear, or if the sheriff letnirns 
a nihil^ or that the defendant hath nothing whereby he may 
be summoned, attached, or distrained , the capias now usually 
issues ^ being a writ commanding the sheriff to take the body 
ot the defendant if he may be found in his bailiwick or county, 
and him safely to keep, so that he may have him in Court on 
the day of the return, to answer to the plamtiff of a plea of 
debt or trespass, fee as the case may be This writ, and all 
others subsequent to the original wnt, not issuing out of chan- 
cery, but from the court into which the original was returnable, 
and behig grounded on what has passed in that court m con- 
sequence of the shenlTs return, are called T\oi anginal 

wilts, they issue under the private seal of that court, and not 
under the great seal of England , and are teste' dy not m the 
king’s name, but m that ot the chief (or, if there be no chie^ 
of the senior) justice only And these several writs being 
giouiided on the sheriff’s return, must lespectively bear date 
the same day on which the writ immediately preceding was 
leturnable 


Twis IS the regular and ordinary method of process But 
It IS now usual in practice to sue out the capias in the first in- 
stance, upon a supposed leturn of the sheriff, especially if it 
be suspected that the defendant, upon notice of the action, will 
abscond, and afterwards a fictitious original is drawn up, if 
the party is called upon so to do, with a proper return there- 
upon, in ordei to give the proceedings a colour of regularity. 
When this capias is delivered to the sheriff, he by his under- 
sheriff grants a wan ant to his inferior officers or bailiffs, to 
execute it on the defendant And, if the sheriff of Oxfordshire 
(m which county the injury is supposed to be committed and 


P Append No, III §2 
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the action is laid) cannot find the defendant in hLs jurisdiction, 
he returns that he is not found, non est inventus, in his bailiwick 
whereupon another writ issues, called a testatum capias **, di- 
rected to the sheriff of the county where the defendant is sup- 
posed to reside, as of Berkshire, reciting the former writ, and 
that It IS testified, testatum est, that the defendant lurks or wan- 
ders in Ins bailiwick, wherefore he is commanded to take him, 
as m the foimer capias But here also, when the action is 
brought m one county, and the defendant lives in another, it 
IS usual, for saving trouble, time, and expense, to make out a 
testatum capias qX. the fiist, supposing not only an original, 
but also a former capias, to have been granted, which in fact 
never was And this fiction, being beneficial to all parties, is 
readily acquiesced in, and is now become the settled practice , 
being one among many instances to illustrate that maxim of 
law, that in fictionejuiis consisht acquitas 

But where a defendant absconds, and the plaintiff would 
proceed to an outlawry against him, an original writ must then 
be sued out regulaily, and aftei that a capias And if the 
sheriff cannot find the defendant upon the fiist wiit of capias, 
and returns a non est inventus, theie issues out an alias writ, 
and after that Aplurics, to the same effect as the foimer ** only 
after these words “we command you,” this clause is inserted, 
“ as we have Jormeily,^* or “ as we have (^en commanded 
“you ” — siait alias,” or sicut pliuies, pi atcepimm’*^ 
And, if a non est inventus is returned upon all of them, then a 
wilt of exigent oi exigi facias may be sued out % which requires 
the sheriff to cause the defendant to be pioclaimed, lequired, 
or exacted, m five county courts successively, to render himself, 
and if he does, then to take him as m a capias but if he does 
not appear, and is returned quinto exactus, he shall then be out- 
lawed by the coroners of the county Also by statutes 
fiHenVin c 4. and 31 Eli/ c 3 whether the defendant dwells 
within the same or another county than that wherein the exigent 
[ 284 ] IS sued out, a vn'it of p oclamation^ shall issue out at the same 
time with the exigent, commandmg the sheriff of the county, 
wherein the defendant dwells, to make three proclamations 


Append Ko III § 2 
' Ihid 


* Append No IIF §2 

' Ihid 
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thereof in places the most notorious, and most likely to come 
to his knowledge, a month before the outlawiy shall take 
place (2) Such outlawry is putting a man out of the protection 
of the law, so that he is incapable to bung an action for redress 
of mjunes, and it is also attended with a foifeiture of all one’s 
goods and chattels to the king (3) And therefore, till some 
time after the conquest, no man could be outlawed but foi felony, 
but m Bracton’s time, and somewhat earlier, process of out- 
lawry was ordained to he in all actions foi trespasses vi et miii ^ 
And since his days, by a variety of statutes, (the same which 
allow the writ of before mentioned,) process of outlawiy 

doth lie in divers actions that are merely civil, provided they 
be commenced by original and not b}' bill ^ If after outlawiy 
the defendant appears publicly, he may be arrested by a writ 
of captas xitlagatum and committed till the outlawry be re- 
versed Which reversal may be had by the defendant’s ap- 
pearing personally in court or by attorney , (though m the 
king’s bench he could not appear by attorney *, till permitted 
by statute 4'&5W&M cl8) and any plausible cause, how- 
ever slight, will in general be sufficient to reverse it, it being 
consideied only as a process to compel an appearance But 
then the defendant must pay full costs, and put the plaintiff in 
the same condition, as if he had appeared before the writ of 
ejcigt facias was awarded. 

Such is the first process in the court of common pleas In 
the ktxig^s bench they may also (and frequently do) proceed in 
certain causes, particularly m actions of ejectment and tiespass, 
by original writ, with attachment and capias thereon y, (4) le- 

* Co Litt 128 A D 1654 c 13 

2 Sid 159 * Cro Jac 616 Salk 496 

“ Append No III §2 i Append No II 5 1 

2 Roll Uep 490 Regul C B 


(2) “One in the open county court, another at the general quarter sessions 
of the peace in those parts where the defendant at the time of the exigent 
awarded shall be dwelling , and the third, one month at the least before 
the quinto exactus by virtue of the exigent^ at the church or chapel of the 
town or parish where the defendant shall be so dwelling ” 

(5) A woman under the same circumstances is said to be “waived,'* as 
she never took the oath of allegiance in the leet, she was said not to be 
sworn to the law, and therefore not capable of outlawry 
(4) See p 43 ante, n 6 
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turnable, not at Westminster, where the common pleas are 
now fixed in consequence of magna cartUy but “ uhtctmque 
^^fuerimm in Anglia” wheiesoever the king shall then be in 
[285 ] England , the king's bench being removable into any part of 
England, at the pleasure and discretion of the crown But 
the more usual method of proceedmg therein is without any 
original, but by a peculiar species of process entitled a bill ^ 
Middlesex and therefore so entitled, because the court now 
sits m that county , for if it sate in Kent^ it would then be a biU 
of Kent * For though, as the justices of this court have, by 
It's fundamental constitution, po'wer to determine all offences 
and trespasses, by the common law and custom of the realm *, 
It needed no original writ from the crown to give it cognizance 
of any misdemesnor in the county wherein it resides , yet, as 
by this court’s coming into any county, it immediately super- 
seded the ordinary administration of justice by the general 
commissions of ey) e and of oyer and terminer ^ a process of 
it’s own became necessaiy within the county where it sate, to 
bring in such persons as weie accused of committing any 
fo)cible injury The bill of Middlesex (which was formerly 
always founded on a plaint of trespass quare clausum fiegit^ en- 
tered on the lecords of the coiuf^) (5) is a kind oi capias, di- 
lected to the sheriff of that county, and commanding him to 
take the defendant, and have him before our lord the king at 
Westminster on a day prefixed, to answer to the plaintiff of a 
plea of trespass For this accusation of tresjiass it is, that 
gives the court of king’s bench jurisdiction in other avil causes, 
as was formerly observed , since, when once the defendant is 
taken into custody of the marshal, or prison-keeper, of this 

^ Thus, when the court sate at Ox- Bro Ahr t jurisdiction 66 3 Inst 
ford, by reason of the plague, Mich 27 
1665, tlie process was by bill of O^ord- ' Append No III §3 
i>hire Vrya* a Jus Fdizar 101 Trye*s Jwj 98 

* Bro Abr t oyer ^ temuner 8 


(5) The process upon the plaint wtis an attachment, to which the sherifl 
returned either that he had attached the defendant, or that hehad nothing b} 
which he could be attached It was upon this latter return, and the non- 
appeurance of the defendant, that the bill of Middlesex issued, which being 
a kind of capuu it would have been hard to have issued in the first instance 
and as a matter of course. See Tidd’s Pract. 166 7th edit 
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coijrt, for the supposed trespass, he benifr then a pilsoiiei of this 
couit, may heie he piosecutcd foi «iny othei species of injury 
Yet in order to found this jui isdiction, it is not necessary 
that the defendant be actually the marshals prisoner , for, as 
soon as he appears, or puts in bail, to the process, he is deemed 
by so doing to be in such custody of the marshal, as will give 
the court a jurisdiction to proceed® And, upon these ac- 
counts, in the bill oi piocess a complaint of trespass is always t 3 
suggested, whatevei else may be the real cause of action This 
bill of Middlesex must be served on the defendant by the 
sheriff, it he finds him in that county, but if he ictuiiis “ non 
est lavcntns^'* then theic issues out a wnt of latitat\ to the 
sheriff of another county, as Ifeiks, which is similar to the 
testatum cajnas m the common pleas, and recites the bill of 
Middlesex and (he pioceedings tlicicon, and that it is testified 
that the defendant latitat et disciuut^'* links and wandeis 
about m Berks, and theieforc commands the sheriff to take 
him, and have his body in court on the day of the return But, 
as m tlie common pleas the testatum capias may be sued out 
upon only a supposed, and not an actual, preceding capias , 
so in the king’s bench a latitat is usually sued out upon only a 
supposed, and not an actual hill of Middlesex So that, in 
fact, a latitat may be called the fiist process m the couit of 
king’s bench, as the tiStatum capias is in the common pleas 
Yet, as m the common pleas, if the defendant lives in the 
county wheiein the action IS laid, a common capias suffices, 
so 111 the king’s bench, likewise, if he lives in Middlesex, 
the piocess must still be by hill of Middlesex only 

In the exchequer the fiist process is by wiit of quo minus^ m 
order to give the couit a jurisdiction over pleas between paily 
and paity. In which writ® tlie plain tilf is alleged to be the 
king’s faimei oi debloi, and that the defendant hath done him 
the mjuiy complained of, quo minus sifjiciens existit^ by which 
he is the less able to pay the king his lent, oi debt And 
upon this the defendant may be arrested as upon a capias fiom 
the common pleas 

Thus differently do the three couits set out at fiist, m the 
commencement of a suit, m older to entitle the two courts of 
* Append No HI § I 


4 Inst 72 
VOL III. 


Y 


t Ihtd §1 
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king’s bencli and exchequer to hold plen in causes between 
subject and subject, whicli by the oiiginal constitution of 
Westminster-lmll they were not enipoweicd to do Aftei- 
wards, rvlien the cause is once diawn into the lespectivc 
courts, the method of pui suing it is jiictty much the same in 
all of them 


[ 287 ] If the sheriff has tound the delondant upon any of the foi- 
nier writs, the capias^ latitat^ &c he was antiently obliged to 
take him into custody, m order topiodiice him in couit upon 
the return, howevei small and minute the cause of action might 
be For, not ha\ing obejul the oiiginal summons, lie had 
shewn a contempt of tlic coiat, and was no longci to be tiusted 
at large But when the summons fell into disuse, and the 
capias became in tact the fust process, it W'as thought haul to 
mipnsonaman toi a contempt which w is onlj supposed and 
theictorc in common cases by the giadual indulgence of the 
coiiits (at length anthon/cd by statute 12 Geo I c 29 , which 
was amended by > Geo II c 27 , ni ulo pcipetinl by 21 Geo II 
c 8, and extended to dl mfciioi coiiits by 19 Geo III c 70 ) 
the sheijffor piopti oiheci cm now only peisonally seivcthe 
defendant with the copy ot the wiit oi piocess, and with notice 
in w 1 mng to appe u by his attorney in coin t to defend this 
action , whicli in eftcct reduces it to a meie summons And d 
the defendant thinks proper to appeal upon this notice, Ins 
appearance is iccoided, and lie puts in sureties foi Ins fiitino 
attendance and obedience , winch siiieties aie common 

hail^ being the same twoimaginaiy peisons ihatwcic pledges 
tor the plaintilFs prosecution, Tolm Doe and llidiaid Roe 
Oi, if the defendant does not appear upon the leturn ot the 
writ, oi within four (oi, in some cases, eight) days aftei, the 
plaintiff may entei an appearance foi him, as if lie had leally 
appe ired , and may file common bad in the defendant’s name, 
ami pioceed thereupon as if the defendant luid done it himself 

Bui if the plaintiff will make affidavit, or assert upon oath, 
that the cause of action amounts to ten pounds or upwards (7), 
then he may ariest the defendant, and make him put in sub- 

(7) By 51 G 1 c ]‘J4 (continued by 57 G "5 c 101 ) this sum is increased 
to fifteen pounds, except where the action is broiiylit on any bill of ex- 
change or promissory note 
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stantial suicties foi his appeaiaiite, called special bail In ox dei 
to which, It IS required by statute IS Car II st 2 c *2 that the 
tiue cause of action should be cxpiessed in the body of the 
wilt or piocess else no secuiily can be taken in agieatei sum 
than 40/ This statute (witliout any such intention in tlie 
nicikers) liad like to have ousted the king’s bench olall itSju^ [ 288 ] 
risdiction ovei civil injuiios without foice, (<S) foi, as the bill 
of Middlesex was fiamed only foi actions of tiespass, a defend- 
ant could not be iriested and held to bad theienpon foi 
bleaches of civil contracts But to icinedy tins inconvenience, 
the officeis of the king’s bench devised a method of adding 
what is called <i clause of ar cham. to tlie nsiial complaint of 
tiespass the bill of Middlesex comm indjiig tlie defendant to 
be bi ought m to answei the ])laintifF of <i pica of tiespass, ami 
(dsi) to a bill of debt tin toiiiplauit ot tiespass giving cogni 
/ line to the coiiit, and that of debt authorising the aiicst In 
imititioii of whicli, loid chief justice Noith, a few yeais aftei- 
waids, m oidei to save the suitors of his coint the tiouble and 
expense of suing out special originals, directed that in the com- 
mon pleas, besides the usual complaint of breaking the plaintiff’s 
close, a clause of ac etiam might be also added to the wiit of 
uipias, containing the ti ue c uise ot action , as, “ that the saiil 

Chailcs the defendant may ansvvei to the plaintiff* of a plea 
“ of trespass in bi caking Ins close and also, at ctiam, may 
‘‘ answei him, according to the custom ot the coint, in a cei- 

tain plea of tiespass upon the case, upon piomises, to the value 
“ of twenty pounds, &.c The sum sworn to by the plaintiff 
IS marked upon the back of the wiit, and the sheriff, oi Ins 
officei the bailiff, is then obliged actually to aiiest oi take into ' 

c iistody the body of tlie defendant, and, having so done, to 
1 etui 11 the wilt wuth a cejJi coipus endoised thcieon 

An aiicst must be by coipoial seising oi touching the de- 
fendant’s body , (9) aftei which the bailiff may justify breaking 

* Trym's Jas Fdiznr 102 Append b Lilly Piatt Utg tit ac efuim 
No III North s life of Lord Guildford, 99 

(8) Where the sum, for which bail was required, exceeded 40/ 

(9) Or something adequate to it, as if a bailiff tomes into a room in 

which the defendant is, and tells him that he arrests him, and locks the 
door, this IS an arrest, for the defendant is m the officer’s custodj Cas 
Temp Lord Hardmc/ce, 301 But bare woids will not make an aiiest 
Gennei v I Salk 79 Rvsse 7 i \ I R & M ‘io 
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open the hou^e hi which he is, to take him otheiwise he has 
no such power, but must watch his oppoitunity to arrest him 
For cveiy man^s house is looked upon by the law to be his 
castle of defence and asylum, wherein he should sufler no vio- 
lence Which piinciple is carried so far in the civil law, that 
tor the most part not so much as a common citation oi sum- 
mons, much less an airest, can be executed upon a man within 
[ *2S9 ] his own waV->*‘ Pecis of the lealm, mcmbeis of parliament, 
and coipoi itions, aic piivile^cd from arrests, and of course 
tiom outlawiies* And against them the process to enforce 
an appearance must be b} summons and distress infinite^, in- 
stead of a capiai (10) Also clciks, attorneys, and all other 
persons attending the courts ot justice, (foi attorneys, being 
officers of the court, are alw.ivs suppoh^^d to be theie attending,) 
are not liable to be arrested by the otdinary process of the 
eoui t, but must be sued by hill (called usually a hill oj pi ivtlegi ) 
as being peisonally present in court’" (11) Cltigymcn pei- 
torming divine service, and not merely staying in the church 
with a fiaudulent design, are tor the time piivilegcd from ar- 
icsts, by stat 50 Edw III c 5 and 1 Rich II c 1 5 , as likewise 
menibei s of convocation actually attending theieon, by statute 
8 Hen VI cl Suitors, witnesses, and othei peisons, neces- 
saiily attending any courts of recoid upon business, are not to 
1)6 anested during their actual attendance, winch includes 
their necessary coming and returning And no ancbt can be 
made in tlie king’s piescnce, nor within the veigc ot his royal 

^ Ff 2 4 6 • Stc pag 280 

‘ 'Whitelock of par) 206,207 ^ Bro t bilk 2D 1 2 Mod 16'J 


(lo) The process against pcer'i uid corpoi itions must therefore still be 
by oriijinal wiit mJ summons, for not being liable to urest they cannot in 
the K B be sujiposcd to be in the custody of the marshal, and in the 
C P It would be useless to issue a capms against them As to members 
of parliament the legisiatuie has mtcrfcied, and by 12&nW J c J 
and 45 G 3 e 124 enabled plaintifls to sue them by bills, issuing from the 
respective courts, and upon default of appearance within a certain time to 
enter appearances foi them 

(n) It might be inferred from the wording of this sentence, that an 
attorney was liable to be arrested by some extraordinary process of the 
court , but he is pnvilcgecl from all arrest as a mode of compelling ap- 
pearance, and IS also entitled to be sued bj bill of privilege 
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piilace^, nor in any place where the king’b jUbticcs aic actually 
sitting The king hath raoreovei a special pierogative, (which 
indeed is veiy seldom exerted"™,) that he may by his xv/U oj 
protection privilege a defendant fiom all peisonal, and many 
real, suits for one yeai at a time, and no longer , in respect of 
his being engaged m his service out of the realm " And the 
king also by the common law might take his debtor into his 
piotcction, so that no one might sue oi anest him till the king’s 
debt weie paid® but by the statute 25 Edw III st 5 c 19 
notwithstanding such piotcction, aiiothei cieditoi may proceed [ 290 ] 
tojudgment against him, with a stay oi execution, till the king’s 
debt be paid , unless such creditor will undertake loi the king’s 
<lcbt, and then he shall ha\e execution foi both And, lastly, 
by statute 29 Car II c 7 no arrest can be made, noi process 
seivedupon a Sunday, except tor treason, felony, oi bieach ot 
the peace 

When the defendant is regularly aiicstcd, he must eithci 
go to prison, for safe custody oi put in spaial bail to the 
slid iff (12) Foi, the intent of the anest being only to compel 
an appearance m couit at the return of the wijt, that purpose 
is equally answered, whethei the sheufi detains lus peison, 
or takes sufRcient secuiity for his appearance, called bail^ 

(Irom the French woid haillcr^ to deliver,) because the dc- 

* See Vol IV 27(5 Tlic verge of “ in her ‘service, that vas subject to 

the palact of Wtstininstcr extends by ** otliei men's actions, lest she might 

slat 28 Hen VIII c 12 fiom Cliir- bt thought to delay justice ” But 
mg tross to Westminstcr-hall king William, iii 1002, granted one to 

' ‘ Sir Edward Coke informs iis, lord Cutts, to protect him fi om being 
(1 Inst 131 ) that herein “he could outhwed by his taylor (3 Lev 332 J 
“ say nothing of his own experience , which is the last that appears upon our 
“ for albeit queen Elizabeth maintained books 

“ many wars, yet she granted few or no " Eineli L 454 5 Lev 332 

“ piotcctions and her re ison was, that * b N B 28 Co Litt HI 

he was no fit subject to be employed 


(12) Or by 45 G 3 c 46 deposit with the sheriff the sum sworn toon 
the back of the writ, together with ten pounds for the costs, and whatever 
fine may have been paid for suing forth the original writ, if the proceeding 
be by original This deposit, which discharges the defendant fiom the 
arrest, is paid by the sheriff into court, and is either restored to the de- 
fendant, if he, at tlie proper time, puts in bail to the action, (foi which see 
iiext page,) or is paid out to the plaintiff, who may then enter an appeal - 
for him 
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tciidant IS biiiled, oi delivered to his suieticss, upon their 
giving secuiity foi his appearance and is supposed to con- 
tinue in their fiiendly custody instead ot going to g.iol The 
method oi iiutting in bail to the sheriff is by entering into a 
l)ond oi obligation, vatU one or nioie suieties, (not fictitious 
pci sons, as in the loimei case ol common bad, but real, sub- 
stantjal, lesponsible bondsmen,) to insure the defeiulant’s 
ajjpearancc at the letinn of the wiit, winch obligation is 
called the bail-bond ^ Tlie sheiiff, if he })leases, may let the 
defendant go without any suieties, but that is at his own 
peiil for, «ittei once taking him, the sheuR is bound to keep 
him safely, so as to be foithcoming in coint, otherwise an 
action lies against him foi an escape 13ut, on tlie othei hand, 
he IS obliged, by statute 23lTcn VI c 9 to take (if it be 
tendeied) a sullicient bail-bond and by statute 12 Geo I 
c 29 the dieiiff shall take bail foi no othei sum than such 
IS IS swoin to by the plainliff, and cndoised on the back of 
the wilt (13) 

Upon the letuin of tlie will, oi within foui di\s ailci, the 
defendant must .iccoiding to the e\igency of thewiit 

This appeal ana is effected by putting m and justifying bail 
291 ] to the action, which is commonly called putting in bail above 
If this be not done, and the bail that weie taken by the sheiiff 
btUn^ aie responsible poisons, the plaintiff may take an issigii- 
ment fioni the sheiiff of the bail-bond (under the statute 4 8^ 
5 Ann c IG ), and bung an action thereupon <igainst the 
shciiffS bail But it the bail, so accepted by the sheiiff, be 
insolvent persons, the ]daiiiUft ma} proceed igainst the sheiiff 
himself, by calling upon him, hibt, to letuiii the wnt (if not 
ilicidy done), and aftei wauls to bung m the body of the de- 
le nd int Aiul, if the sheiiff does not then c.iuse sufficient 
bultobepntm and peikctcd above, he will himself be le- 
sponsible to the plaintiff (14) 

*' Append No III §5 

(l)) The practice, lumcvci, is to take bill in double the sum, and the 
hill arc held to be h iblc to the full extent of that penalty, it the ical debt 
ind costs amount to so imich Tidd’s Pract J46 7th edit 

Ihc defendant may siiiicndcr himself to the slicnfl ni dischaigc ot 
Jus bail bclorc oi on ihc letui n dav of the writ, it the sheriff choose to accept 

that 
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The bail ahove^ oi bail to the action^ must be put in eitliei 
111 open couit, or before one ot the judges theieof , or else m 
the coiiiitiy, befoie a coinmissionei appointed for that pui> 
pose by virtue of the statute 4 W & M c 4 [in] which [case the 
iccogni/ance] must be tiansmitled to the couit (15) These 
bail, who must at least be two in numbei, must entei into 
a 1 ecognizance ^ in couit, oi befoie the judge oi coinnnssioner, 
ill a sum equal (oi m some cases double) to that which the 
plaintilF hath sworn to, whereby they do jointly and severally 
undcitake, that if the delendant be condemned in the action 
lie shall pay the costs and condemnation, oi lender himself a 
jnisoiiei, or that they will pay iL loi him which lecognizance 
IS tiaiismitted to the couit in i slip ot paichment entitled a 
hail-piLCt And, it excepted to, the bail must be petftticdj 
that is, they must judiJij themselves in couit, oi befoie the 
commissionei in the coiinti^, by sweaiing themselves house- 
heepcis, and each ot them to be vvoith the lull sum toi which 
they aie bail, aftei payment ot all then debts This answeis 
m some measuie to the stipiilatw oi ^atndatto ot the Roman 
laws’*, which IS mutually given by each litigant party to the 
othei by the plaintill, that he will piosecute Ins suit, and 
pay the costs it he loses his cause, m like manner as oin law 
still lequiies noiiniial pledges ot piosecutioii tioiii the plaiatifF 
by the delendant, that he shall continue in couit, and abide 
the sentence ot the judge, much like oiu special bail , but 
with this ditleieiice, tli.it the Jidt-jiissoiL'i vvcie theie absolutely 
bound judiuitim i,oliKu^ to see the costs and condemnation 
paid at all events wheieas oin special bailanay be dischaiged, 
by suiiendeiing the defendant into custody, within the time 
allowed by law , loi which puijiose they a^ie at all tunes en- 
titled to a wan ant to appiehend him ^ 

Append No III § J " Just / 4 f ll J<f I 2 t S 

’’ lOid ‘ Show 202 0 Mod 231 


that as a fulfilment of the bail bond, and accoidingly debvei it up to be 
cancdlLd But he cannot be compelled so to do, because he has a iiglit to 
be discharged liom all the nsijue of the inteivening custody If, liowcvcr, 
lie accepts the defendant’s body and produces it, the plaintiff can then 
inamtam no action against him Tuld’sPiact 248 7th edit 
(l3) In tlic K B bail arc now putm before one of the judges, sitting in a 
couit commonly callctl the bait couit, by viitueof the 37 0 3 c ll 
\ 4 


292 ] 
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Special bail is requned (as of couise) only upon actions 
of debt, or actions on the case in lio\ei (16) or for money due, 
where the plaintiR can sweai that the cause of action amounts 
to ten pounds (17) but in actions where the damages are 
precarious, being to be assessed ad lihiium by n jury, as in 
actions for words, ejectment, oi trespass, it is \ery seldom 
possible for a plaintiff to sweai to the amount of his cause of 
action , and therefoie no special bail is taken thereon, unless 
by a judge's order, or the particular directions of the com t, 
in some peculiar species oi injuries, as in cases ol mayhem or* 
atrocious battery , or upon such special cncumstances as make 
It absolutely necessary, that the defendant should be kept 
within the reacli ot justice Also m actions against heirs, 
executors, and administrators, for debts ol the deceased, spe- 
cial bail IS not demandable , for the action is not so propeily 
against them in person, as against the effects of the deceased 
in their possession But special bail is icijuncd even of them, 
in actions for a dciastavit^ oi wasting the goods of llie de- 
ceased , that wrong being of then own committing 

Thus much for pioctsb, which is only meant to bung 
the defendant into coiiit, in order to contest the suit, and 
abide the determination of the law When he appeals eithei 
in person as a pnsonei, oi out upon bail, then follow the 
pleadings between the paities, avIhcIi we shall considei at ]*iige 
m the next chapter (18) 


(is) By n late rule in all the courtSj (^8 G T A D 1808) no person can 
be hoKlcii to special bail in any action ot trover or detinue, unless by an 
Older of one ot the judges Tidd’sPract 193 7th edit 

(1 7) Now fifteen See iiitc, p 287 u (7) 

(18) Ml lidd, to whom I have been so much indebted, observes, " th U 
it is cm ions to remark tlic elianges winch tlu law of anest has undergone 
at ditiercnt periods Anciently, as no capiat lay, an irrest was not allowed, 
except in actions of tiespassctc^ armis » attei wards an arrest >\is intro- 
duced with the capias ni other actions, and now an arrest cannot be h id 
in the only action whciuii it was formtily allowed” lidd’sPiact 187 
7tli edit 
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CHAPTER THE TWENTIETH. 

OP PLEADING. 


pLEADINGS aic the mutual altei cations between tlie 
plaintift and defendant, winch at present arc set down 
and delucred into the propci office in writing, though foi- 
meil^ they were usually put in by their counsel ote hnus^ or 
mva voccy in court, and then minuted down by the chief clerks, 
or prothonotaiics, whence m oin old law French tlie plead- 
ings aie frequently denominated 


Thk first ot these is the decimation^ naiiatio, or county 
anticntly called the tale * , in which the plaintiff sets foitli his 
cause of complaint at length being indeed only an amplifi- 
cation or exposition of the original writ upon which his action 
IS founded, with the additional circumstances of time and 
place, when and where the injuiy was committed But we 
may remember ‘’j that in the king’s bench, w hen the defendant 
is bi ought into court by bill of Middlesex, upon a supposed 
trespass, in order to give the court a jurisdiction, the plaintiff 
may declare m whatever action, or charge him with whatever 
injuiy he thinks piopei , unless he has held him to bail by a spe- 
cial ac ctianiy which the plaintiff is then bound to pursue And 
so also, in order to have the benefit of a capias to secure the 
defendant’s person, it was the antient practice, and is there- 
fore still warrantable in the common pleas, to sue out a writ 
of tiespass quaie clausum fiegit, for breaking the plaintiff’s 
close and when the defendant is once brought in upon this 
writ, the plaintiff declares in whatever action the naturc of 
his true injury may leqiure, as in an action of covenant, or 


C 294 ] 


“Append Noll §2 No III §6 


^ See pag 285 288. 
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on the case loi bleach of contract, or othci less forcible trans- 
gression unless, by holding the deterularit to bail on a spe- 
cial ac efianiy he has bound himself to declare accordingly. 


In local actions, wheie possession of land is to be recoveied, 
or damages for an actual trespass, oi foi ^vaste, &t affecting 
land, the plaintiff must lay his declaration or declare his in- 
jury to have happened in the very county and place that it 
really did Happen [in], but in iiarmtuyij actions, foi injuries 
that miglit have happened any where, as tiebt, detinue, slander, 
and the like, the plaintiff may declaie in what county he 
pleases, and then the tiial must be had in tliat county in 
which the declaiation is laid (1) Though if the defendant 
will make affidavit that the cause of action, if any, arose not 
111 that but in anothei county, the couit will diiect a change 
of the venue oi visne^ (that is, the vicinia or neighbouihood in 
which the nijuiy is dcclaied to be done,) and will oblige the 
jilaintifF to declaie in the othei county, unless he will under- 
take to give inateiitil evidence in the fiist Foi the statutes 
6 Rich II c2 and t lien IV c 18 having ordcied all wiits 
to be laid in then propei counties, this, as the judges con- 
ceived, empoweied them to change the vuim^ if letpuied, and 
not to insist iigidly on abating the writ which piacUce began 
111 the reign of James the fii st ^ And this powei is discic- 
tionally exercised, so as to prevent aiul not to cause a defect 
of justice Therefore the com I will not change the venue to 
any of the four noitheiii counties, pievious to the sptmg cu- 
cuit , because there the assises aie holden only once «i yeai, 

C Ventr 259 Idix 2Sl bty\ Pratt ]ltg (cflU 

^ JUstal t DellL 184 b TUz Abr 1057 ) 5J1 
t Utufe 18 b'llk 670 tree’s 


(l) 1 he pnnuples upon which the necessity foi a venue and the dis- 
tinctions between local and transitory actions turn, may be stated shortly 
thus — In a local action, as defined in the text, the proceeding is in some 
measure in rcvi^ and the plaintiff cannot Iiavc the benefit of his judgment, 
unless he has laid hib action in the light county, for how can the sheiifi of 
York interfere to deliver up to him land in the county of Devon ? In tran- 
sitory actions, though they may be supposed to have happened m one 
county as well as in anotlier, still they must be laid lu some county, foi writs 
and all piocesses aie directed to the sheriff, and he is but i county officer 
bcc Lord Mansfield’s judgment 111 V Cowp 161 
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at the time of the summer tu cult (2) Ami it will sometimes 
lemove the venue from the piopei jiuisdiction, (especially of 
cl nariow and limited kind,) upon a suggestion duly supported, 
that a fair and impartial trial cannot be had therein 

Ii IS geneially usual in actions upon the case to set forth [ 295 
several cases by different counts in the same declai ation , so 
that if the plaintifF tails in the pi oof of one, he may succeed 
in another As, in an action on the case upon an assumpsit 
foi goods sold and clelivei ed, the plaintiff usually counts or 
declai es, first, upon a settled and agieed price between him 
and the defendant , as that they bai gained loi twenty pounds 
and lest he should fail in the pi oof of this, he counts likewise 
upon a quantum xml chant , that the delendant bought othei 
goods, and agieed to pay him so much as they were reasonably 
woith, and then avers that they weie woith othei twenty 
pounds, and so on in thiee oi four diffeient shapes, and at 
last concludes with declai ing, that the defendant had lefused 
to fulfil any of these agi cements, wheieby he is endamaged 
to such a value And if he pioves the case laid in any one 
of his counts, though he fails in the lest, he shall recover pro- 
poitionable damages This declaration always concludes with 
these words, ‘‘ and thereiijion he brings suit,'* &c indc pi 

“ (iiicii sectam^' ^c By which woids, suit or sccta (a sc- 
qucndo), weie antiently undei stood the witnesses oi followeis 
of the plaintiff^ Foi in loimer times the law would not put 
the defendant to the tumble of aiisweiing the charge, till the 
jilaintiff had made out at least a probable case ® But the 
actual pi eduction of the suit, the sccta, or folUmcis, is now 
antiquated , and hath been totally disused, at least evei since 
the reign of Edwaid the thud, though the form of it still con- 
tinues 

At the end of the declai ation aic added also the plaintiff 
common pledges of piosecution, John Doe and Richard Roe, 

' Stra 874 — My lock v Saladinc ^ Scld on Fortesc c 21 

Trm 4 Geo III B R J llurr 1561 * Bract 400 Idct I 2 c b3 

1 B1 Rep 480 


(j) But i>ct intc, p 58 ri (17) 
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which, as v/c befoic observed aie now mere names of form , 
though fornieily they were of ifse to answei to the king for 
the amercement of the plaintiff, in case he were nonsuited, 
barred of his action, or had a vcidict or judgment against 
him ‘ For, if the plaintiff neglects to dehvei a decimation 
for two terms aftei the defendant appears, or is guilty of other 
delays or defaults «agamst the iiiles of law in any subsequent 
[ 296 ] stage of the action, he is adjudged not io foUo'vo oi puisne his 
lemedy as he ought to do, and thereupon a nomuit^ oi non 
pi oseqtiilu} ^ IS entered , and lie is said to be nonpios\} And 
for thu/? deserting his complaint, after mikmg a false claim oi 
complaint, {pio faho clamoie suo.^) he shall not only pay costs 
to the defendant, but is liable to be amerced to the king A 
7et7axit diffeis from a nonsuit, in that the one is negative, and 
the othei positive the nonsuit is a meie default and neglect 
of the plaintiff, and theicfoie he is allowed to begin his suit 
again, upon payment of costs , but a letiaxit is an open and 
voluntaiy rcnuncatioii of lus suit, m coiiit, and by this he loi 
evei loses lus action A di^iontimana is somevvhit sirnilai 
to a nonsuit, foi when a plaintiff leaves a chasm in the pio- 
cccdings of lus cause, as by not continuing the piotcss legu- 
larly fiom day to da^, and tune to time, as he ought to do, 
the suit IS discontinued, and the defendant is no longei bound 
to attend , but the plaintiff must begin again, by suing out a 
new original, usually paying costs to lus antagonist An- 
tiently, by the demise of the king, all suits depending in his 
comts were at once discontinued, and the plaintiff was obliged 
to leiiew the process, by suing out a tiesh wiit fiom the suc- 
ccssoi , die virtue of the foimci wnt being totally gone, and 
the defendant no longer bound to attend in consequence 
diercof , but, to pi event the expense as well as delay attend- 
ing this rule of law, the statute 1 Edw VI c 7 enacts, that 
by the death of the king no action shall be discontinued, but 
all proceedings shall stand good as if the same king bad been 
living 

When the plaintiff hath stated his case in the declaiatioii. 
It IS incumbent on the defendant within a i easonable time to 
make his dejente and lo put in a plea, else the plaintiff will 


See pag 27*1 


' 3 Bulbtr 275 4 Inst 180 



WRONGS 


Ch 20 


296 


at once recover judgment by default^ or mhil dicii of the de- 
fendant. 


Deffnce, m it’s true legal sense, signifies not a justifica- 
tion, protection, or guard, which is now it’s popular significa- 
tion , but merely an opposing oi denial (from the French verb 
dejender ) of the ti uth or validity of the complaint It is the 
conUstatio litis ot the civilians a geiieial asscition that the 
plaintiff hath no giound ot action, which asseition is after- 
wards extended and maintained in his plea F'or it would be C ^^7 
ridiculous to suppose that the defendant comes and dejends 
(or, in the vulgar acceptation, justifies) the force and injury, 
in one line, and pleads that he is not gmltij of the trespass 
complained ot, in the next And thcrefoie in actions ot 
dovvei, wheie the demandant doth not count ot any injury 
done, but meiely demands hei endow ment*^, and in assises ot 
land, whcie also theie is no injuiy alleged, but merely a ques- 
tion of right stated foi the dcteiminatioii of the lecognitois oi 
juiy, the tenant makes no detence ‘ In wiits ot entiy where 
no injury is stated m the count, but inciely the light ot the 
demandant and the defective title of the tenant, the tenant 
conies and defends oi denies Ins light, jus suum , that is, (as 
I understand it, though witJi a small gi am matical maccuiacy,) 
the right of the demand int, the only one expiessly mentioned 
m the pleadings, or else denies his own light to be such, as is 
suggested by the count of the demandant And in writs ot 
1 ight " the tenant alw^ays conies and defends the right of the 
demandant and his seism, pis piaedicii 6 et sctsinam ipsius 
(oi else the seism of his ancestoi, upon which he counts, as 
the case may be,) and the demandant may reply, that the 
tenant unjustly defends his, the demandant’s light, and the 
seism on which he counts ^ All winch is extremely clear, if 
we understand by dcfince an opposition or denial^ but is othei- 
wise inexplicably difficult 

The courts were foimerly very nice and curious with re- 
spect to the nature of the defence, so that if no defence was 

RastaJ Ent 23-1 p Nov Nar 230 cdU 153-1 

* 13ooth of real actions, 1 IS i Xhc true reason of tins, says Bootli, 

Vol II Append No V § 2 (on real actions, 94 112 ) I could never 

" Append No T § 5 yet find , so little did ho understand of 

® Co Entr 182 principles ' 
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made, though a siifficient plea was pleaded, the plaintifF should 
lecover judgment^ and theiefore the book entitled nomr 
7iar)atwncs oi the new faljjs% at the end of almost every count, 
narratto, oi tale, subjoins such defence as is propel for the 
defendant to make For a general defence oi denial was not 
prudent m eveiy situation, since tlieieby the piopricty of the 
writ, the competency of the plaintiff, and the cognizance ot 
the court, were allowed Hy defending the loice and injuiy, 
[ 298 ] the defendant waved all pleas of misnoinei S by defending 
the damages, all exceptions to the peison of the plaintiff, 
and by defending either one or the othei ^^hen and whe)( 
It should behove him, he acknowledged the jiuisiliction of tlu 
court “ But of late jeais these niceties have been veiy de- 
servedly discouiiteiiaiiced though they still seem to bo hw, 
if insisted on ^ 

Beioiif defence made, if at all, co^nizanci of tlie suit must 
be ctainud oi demanded, when any peison oi bod\ coipoi ut 
hath the fianchise, not onl^ ot holdiuf^ phas within i ]iaiticu- 
lar limited piiisdiction, but also of tlie cognizance of phas 
and that, eitliei without any woids exclusive of othci couits, 
which entitles the lord of the francliisc, wheiievei any suit 
that belongs to his juiiscliction is commenced in the conits it 
Westminster, to demand the cognizance thereol oi with such 
exclusive words, which also entitles the defendant to plead 
to the jurisdiction of the couits Upon this claim of cogni- 
zance, if allowed, all procccdinos shall ceis^ in the snpeiioi 
cennt, and the plaintiff is left at libeity to pm sue his icmedy 
in the special jniischction As, when a scholai, oi otlici pii- 
vileged person oi the universities of Oxford oi Cainbiidgc, 
IS impleaded m the coints at Westininstei, for any cause ol 
action whatsoever, unless upon i (juestion of freehokU In 
these cases, by the charters ot those learned bodies, confiimcd 

^ Co Lilt 127 itspondut t-t ptr tanl gull difcntU on et 

* Ldtt 1514 qiia7it tl deveraf tl acceptt (a pouir di 

* Thtiloal tlig / 14 cl pnq S57 court de conu<ttre oii trier lour jih 

^ En la d^tnee sont uj thoses tnten- [Mod tenend cur 408 edit 15 14) 
dantx, per tnnt qutl deftnde tort tt foiccy See also Co Litt 127 
home doyt entendre qutl tt ercusc dt tort " Salk 2i7 Lord Raym 28 J 
a Ivy surmys ju-r counCe, el Jdit panic ' Carth 230 Lord Itajim 217 
nl pie et per tant quit dift^nde hs ^ 2 Lord Raym 836 10 Mod 12C 

damages, tl affirm le pailie able distre ' See pag 8S 
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by act of pailiament, the cliancelloi oi vice-chancelloi may 
put in a claim of cognizance , which, if made m due time and 
form, and with due proof of the facts alleged, is legulaily 
allowed by the couits “ It must be demanded before full 
defence is made'* oi impai lance prayed, for these are a sub- 
mission to the jurisdiction of the supeiior court, and the delay 
is a laches in the loid of the franclnse and it will not be 
allowed, if it occasions a failuie ol justice oi if an action be C ] 
bi ought against the peison himself, who (.Liims the fianchise, 
unless he hath also a powei in such case of making anothei 
judge 

Afier defence made, the defendant must put in his plea 
But, betoie he defends, if the suit is commenced by capias oi 
latitat^ without any special O) iginal^ he entitled to demand 
one impai lanct oi hcenfia loquendi and may, before lu 
pleads, have moic gi anted by consent of the court, to see 
it he can end the matter amicably without farther suit, by 
talking with the plaintiff a piacticys which is ^ supposed to 
have arisen fiom a principle of leligion, in obedience to that 
precept in the gospel, “ agiee witli thine adveisary quickly, 

“ whilst thou ait t7i the miy with hiin^ Ami it mtay be ob- 
served that this gospel piecept has a plain lefeience to the 
Homan law of the twelve tables, which expressly directed the 
plaintiff and defendant to make up the matter, while they 
weie in the Xk)ay, oi going to the praetoi, — in via, lem nti 
pacunt otafo (3) Theie aie aho many other previous steps 

* Hardr 505 et aimt piii un gtand offence, et le cm- 

Rast Entr 128, dmah vindrent a Iny ei disoyent a lu^ 

^ 2 Vtutr 16 ? ’ el il dit, ^'•jvdica me ’ et 

Hob 87 \ tar-book, SlTcn VI %ls disoyent, non 2 >ossumus, <]uiu caput e» 

20 In tint, 1 liter case the ch'incellor of ** icchsiac judica tapsurn ” ctlaiyostol 
Oxford claimed cognizance of an action dit, **judico me ertman P et fmt 
of trespass brought against himself, combustus j tl apres fwit un sainct Et 
which was disallowed, because ho should in cto cas if fuit son juge demene, et 
not be judge in his own cause Ihe tssuit n e St pas inconvenient qua un home 
argument used by Serjeant Rolfc, on soitjuge demene 
behalf of the cognizance, IS curious and ^ Append No III §6 
worth transcribing — Jeo vous dirai un ^ Grib Hist Com PI 35 
Jable En ascun temps fuit un pope, ® Matt v 25 

(3) Imparlances, or time to plead, do not now depend upon the form of 
process which the plaintiff has adopted, but upon the tune when that pro- 
cess was returnable, the tune when the declaration was actually delivered, 

and 
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whidi may be taken by a defendant befoie he puts in his plea. 
Pie may, in real actions, demand a vttw of the thing in ques- 
tion, in ordei to asceilain it’s identity and other cncumstances 
He may crave oyer^^ of the wiit, or of the bond, or other spe- 
cialty upon which the action is brought that is, to hear it 
read to liim , the generality of defendants in ihe times of an- 
tient simplicity being supposed incapable to lead it themselves, 
whereupon the whole is enteied ter bat im upon the record, 
and the defendant m«iy take advantage of any condition oi 
other part of it, not stated in the plaintiff’s declaiation (4) 
[ 300 ] In real actions also the tenant may pi ay in aid, or call foi 
assistance of aiiotlier, to help him to plead, because of the 
feebleness oi imbecility of his own estate Thus a tenant toi 
life may pray in aid of him that liath the mheiitance in re- 
maindei oi leveision, and an incumbent may pi ay in aid of 
the patron and ordinary that is, that they shall be joined in 
tlie action and help to defend the title Voutlur also is the 
calling ill of some peison to answci the action, that hath wai- 

Ajl^jend No ITT § 6 


'ind the (list'ince of the tlcfendant\ rohulenct from London The '>iihject, 
IS IS unfortunatLly too much the case viith man) p irts of the practice of the 
courts, is full of minute distinctions, but as a gcnci ^1 nilcitm be laid down, 
tliat where the bail is filed, and perfected it special, or a common appear- 
ance entered for the defendant under the statute, and the declaration filetl 
or delivered, vsith notice thereof, foui days exclusive before the end of the 
term in which the writ was returnable, the defendant, if he live within twenty 
miles of London, and the venue be laid m London or Middlesex, must plead 
within four da)s, li otherwise, within eight dajs exclusive Out as this 
rule might impose, in sonic cases, a great hardship on the defendant, the 
judges of the respective courts at their eh imbcrs exercise an equitable juris- 
diction of granting furthei tunc upon the application of the defendant, 
according to the exigency ot each case And as this is a favour done to the 
defendant, it enables the judge to impose such conditions on him in return, 
as may remove technical obstructions, and advance the ends of justice at 
the trial When the defendant craves oyer, changes the venue, requires a bill 
of the particulars of the plaintiff’s demand, or any thing of that sort occurs, 
he has the same time to plead allowed him after a compliance with the re- 
quisition as he had before Tidd’sPract 476 7th edit 

(4) The plaintiff is equally entitled to oyer if the defendant should 
state any deed in the couise of his pleading the party demanding, if he 
pleases, may have a copj , paying foi it at u fixed rate, and the party of 
whom it is demanded is bound to carry it to the other The courts will 
not now grant oyer of the writ on which the action is brought 
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ranted the title to the tenant or defendant This we still 
make use of m the form of common recoveries which are 
grounded on a writ of entiy , a species of action that we may 
remember relies chiefly on the weakness of the tenant's title, 
who therefore vouches another person to warrant it. If the 
vouchee appears, he is made defendant instead of the vouchor 
but, if he afterwards makes default, recovery shall be had 
against the original defendant , and he shall recover over an 
equivalent in value against the deficient vouchee In assises, 
indeed, where the principal question is, whether the demand- 
ant or his ancestors were or were not in possession till the 
ouster happened, and the title of the tenant is little (if at all) 
discussed, there no voucher is allowed , but the tenant may 
bung a writ of watrantia chaUac against the warrantoi, to 
compel him to assist lum with a good })lea oi defence, or else 
to lender damages and the value of the land, if recovered 
against the tenant In many real actions also bi ought by 
or against an infant under the age of twenty-one years, and 
also in actions of debt brought against him, as heir to any 
deceased ancestoi, either party may suggest the nonage of 
the infant, and pray that the proceedings may be deferred till 
his full age , or (in our legal phrase) that the infant may have 
his age, and that the 'parol may demur ^ that is, that the plead- 
ings may be staid , and then they shall not proceed till his 
full age, unless it be apparent that he cannot be prejudiced 
theieby But, by the statutes of Westm 1 3 Edw I c 46. 
and of Glocester, 6 Edw I c 2 in wi its of entry sur disseisin 
in some particulai cases, and m actions aiuicestrel brought by 
an infant, the parol shall not demur otherwise he might be [ 301 ] 
deforced of his whole property, and even want a maintenance 
till he came of age So likewise m a writ of dowei tlie hen 
shall not have his age , for it is necessary that the widow’s 
claim be immediately determined, else she may want a pre- 
sent subsistence " Nor shall an infant patron have it in a 
quare impedtt^^ since the law holds it necessary and expedient 
that the church be immediately filled (5) 

' Vol II Append No V § 2 Finch L 3G0 

F N B 135 " iRoll Abr 137 

» D;rer 137 IM 138 

C5) Before plea also it is usual for the defendant, in cases in winch the 
declaration docs not ilisclosc the specific items of the pHintifTs demand, as 
VOL III, 7 
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When these proceedings are over, tlie defendant must 
then put in his excuse or plea Pleas are of two sorts , dt- 
latoiy pleas and pleas to the action Dilatory pleas are such 
as tend merely to delay or put off the suit, by questioning 
the propriety of the remedy, rathei than by denying the in- 
jury pleas to the action are such as dispute the very cause 
of suit The former cannot be pleaded after a general im- 
parlance , which IS an acknowledgment ot the propriety of the 
action For imparlances are either (reneral^ of which we have 
before spoken, and which are granted of course , oi special^ 
with a saving of all exceptions to the writ or count, which 
may be granted by the prothoiiotaiy , or they may be still 
mo7e special^ with a saving of all exceptions whatsoever which 
are granted at the disci etion of the court ^ 

1 Dilatory pleas aie, 1 To the jnrisdtction of the couit 
alleging, that it ought not to hold nlca of this injmy, it aiising 
in Wales or beyond sea , or bee luse the land in question is 
of antient demesne, and ought only to be demanded in the 
lord’s court, &c 2 To the disabilitij ol tlie plaintifF, by ica- 
son whereof he is incapable to commence oi continue the suit, 
as, that he is an alien enemy, outlawed, excommunicated, at- 
tainted of treason or felony, under a praemuiute, not zn tetum 
natura (being only a fictitious person), an infant, a feme 
covert (6), or a monk professed 3 In abatement^ which abate- 
[ 302 ] ment is eithei of the wiu or the count, for some defect in one 

P 12 Mod 529 

in an action for goods sold and delivered gcnenlly, to call for a bill of 
particulars This is done by application to a jutlgc at chambers, and if 
the order is made, the plaintiff is bound to deliver in writing such an ac- 
coant of the items as shall give the defendint reasonable information of 
what he is to come prepai ed to answer technical accuracy ol description 
IS not necessary, but the plaintiff cannot at the trial give evidence of any 
Item of demand not included in the bill 7 he same benefit which the de- 
fendant his where the declaiation is general, the plaintiff is entitled to 
where the defendant’s notice or plea ot set-off by its genci ahty makes a bill 
of particulars necessary 

(6) The student must not understand the author to imply that either 
infants or married women are absolutely disabled from bringing an action , 
the former cannot do it in person or by attorney, nor the married woman 
without her husband, the plea here supposed applies only when such 
persons sue irregularly 
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of them , *16 by mirtiaming the defendant, winch l* colled a 
mimosmer , giving him a wrong additupn, as esquDC instead of 
laught ^ or othei want of foini in any inateiial lespect. 
Or, It may be, that the plaintiff is dead foi the death ot eithei 
party is at once an abatement of the suit (8) And in actions 
merely personal arising ex delicto^ toi wiongs actually done 
or committed by the defendant, as tiespass, battciy, and 
blander, the rule is that actio peisonalis, mo) itut turn sona , 
and it never shall be revived either by or against the execu- 
tors or other representatives. For neither the executois ot 
the plaintiif have received, nor those of the defendant have 
committed, in iheir own personal capacity, any manner of 
wrong or injury (9) But in actions arising cr contiactn, by 

4 Inst si 5 


(7) In the >car book, 14E 4 p 7 pi 12 , is a case in which Starkey 
nsked this question in the Exchequer Chamber before the Judges, “If 
action be brought against a woman, who is neither maid, widow, nor wife, 
what addition shall she have — some said that she shall be called single 
woman, and some that she shall be called servant, and others said that 
servant at the common law was not an addition ” I cite this case to sliew 
what impoitancc was formerly attached to tins form, when such a question 
upon it could be gravely st itcd to the Judges, and argued by them , but 
now as a pica of this kind would be bad without oyer of the writ, which 
oyer the court, is stated above, will not grant, it seems that the plea is 
no longer pleadable Sec Vol IV p 334 

(S) Bythest.8&9W 3 c 11 if there be two or more plaintiffs or de- 
fendants, and one or more of them die, U the cause of action survive 
to the surviving plaintiff or plaintiffs, oi against the suivivmg defendant 
or defendants, the writ or action shall not be thei cby abated, but such 
death being suggested on the record, the action shall proceed at the suit 
of the surMving plaintiff or plaintiffs against the surviving defendant or 
defendants 

(9) The reason here assigned is a singular one, for if the executors have 
received oi committed an injury “ m their own personal capacity,” an 
action will he for or against them, not as executors, but m their own 
right The true ground of the rule is that they represent not so much the 
persons as the personal estate of their testators , and this leads to a quah- 
ficatioii with which the rule should be stated , that the action which dies 
with the person must be for a wrong, which neither by implication of law 
nor averment on the record appears operate to the injury of the per- 
sonal estate Accordingly, in the case of Chamberlain v Willtam&ony 2 M 
& S 408 , where an action was brought by an administrator for a breach 
of promise of marriage with the intestate, a female, the judgment was ar- 
rested, because loss of mamage in itself by no means implied an injury 
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breach of pi omise and the like, where the right descends to 
the representatives of the plaintiff, and those of the defendant 
have assets to answer the demand, though the suits shall abate 
by the death of the parties, yet they may be revived against 
oi by the executors ^ being indeed lalher actions against the 
property than the person, in which the executors have now 
the same interest that their testator had before 

Thlse pleas to the jurisdiction, to the disability, oi in 
abatement, were foimerly very often used as mere dilatory 
pleas, without any foundation of truth, and calculated only 
foi delay, but now by statute 4& 5 Ann c 16 no ddatoiy 
plea is to be admitted, without affidavit made of the truth 
tlieieof, or some probable matter shewn to the court to in- 
duce them to believe it true (10) And with lespect to the 
))leas themselves, it is a lule, that no exception shall be ad- 
mitted against a declaration oi writ, unless the defendant will 
in the same plea give the plaintiff a better * , that is, shew 
him how It might be amended, that there may not be two ob- 
jections upon the same account Neither, by statute 8 &5W III 
c 31 shall any pleas in abatement be admitted m an^ suit foi 
partition of lands , noi shall the same be abated by reason 
of the death of any tenant. 

[ 303 ] All pleas to the jurisdiction conclude to the cognizance of 
the court praying ‘‘judgment, whether the court will have 
“ further cognizance of the suit ” pleas to the disability con- 
clude to the person , by praying “ judgment, it the said A 
“ the plamtiff ought to be answered ” and pleas in abatement 
(when the suit is by oiigmal) conclude to the writ oi decla'- 

' March 14 * Brownl 139 


to the personal estate of a female, winch the administrator represented, (on 
the contrarj, marriage was ordinarily an extinction of it,) and d any injury 
to that estate had in fact arisen by the defendant’s conduct, none was 
stated on the record 

(10) In the same spirit the courts have determined that they must be 
pleaded within four days inclusive aftei the deliveij of the deehration , 
unless that took place so 1 \te in the teim that tlie defendant is not bound 
to plead till the following teiin, neithci will the courts allow them to be 
iUneiided 
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ation , by praying “ judgment of the writ, or declaration, 

“ and that the same may be quashed,” cassetur^ made void, 
oi abated , but, if the action be by bill, the plea must pray 
‘‘ judgment of the bill,” and not of the declaration , the bdl 
being here the original, and the declaration only a copy ol 
the bill 

Whln these dilatory pleas are allowed, the cause is eithci 
dismissed from that jurisdiction , or the plaintiff is stayed till 
his disability be lemoved, oi he is obliged to sue out a new 
wilt, by leave obtained horn the court' or to amend and 
iiew-fiame his declaiation But when on the other hand they 
are over-iiiled as frivolous, tlu defendant has judgment of 
^ tspojiiJeai oi to aiis'wei ox it in some better manner 

It is then incumbent on bun to plead 

2 A PLEA lo iht (itliun, that is, to answei to the meiits of 
the complaint This is done by confessing oi denying it 

A (oNrissioN of the whole complaint is not veiy usual, 
foi then the defend.uit would piobablyend the matter soonei , 

Ol not pit id at all, but suflei judgment to go b) default 
Yet sometimes, altei tendci .ind lefiisal of a debt, if the cie- 
ditor harasses his dcbtoi with an action, it then becomes ne- 
tessaiy foi the defendant to acknowledge the debt, and ple*ul 
the teiulei , adding, that he has always been leady, tout temps 
piist^ and still is ready, uncoie prist^ to discharge it fora 
tender by the debtor and icfusal by the eicditoi will in all 
cases disehaige the costs'^, but not the debt itself, though 
in some paiticulai cases the creditor will totally lose his 
moneys (11) But freiiucntly the defendant confesses one [ 301* ] 

^ Co Entr 271 » Litt, § JJ8 Co Lut 209 

» 1 Vent 21 

(11) Tiiat IS to say, if the only nght which A has to the money, arise 
from the offer which B makes to him of it, and he once refuse to accept 
that offei , he thereby loses all nght, and of course can bnng no action 
The case put by Lord Coke is, “ it A without any loancy deht^ ot duiic pre- 
ceding infeofTe B of land, upon condition for the payment of a hundred 
pounds to B in natuie of a gratuUie or gtfty m that case if he (A) tender 
the hundred pound to him (B) accoidmg to the condition, and he refuseth 
It, B hath no rcmedie therefore ” Hcic B had pnmanly no title to the 
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part of the complaint, (by a cognovit actionem in respect 
thereof) and traverses or denies the rest in order to avoid 
the expense of carrying that part to a formal trial, which he 
lias no ground to litigate A species of this sort of confession 
IS the payment of money into uhich is for the most 

part necessary upon pleading a tender, and is itself a kind of 
tender to the plaintiff, by paying into the hands of the proper 
ofheer of the court as much as the defendant acknowledges to 
be due, togethei with the costs hitherto incurred, in order to 
prevent the expense of any farther proceedings. This may 
be done upon what is called a motion, which is an occasional 
application to the court by the partlhs or then counsel, in 
oidei to obtain some rule or order of court, which becomes 
necessary in the progiess of a cause , and it is usually ground- 
ed upon an affidavit^ (the peifect tense of the verb ajpdo^) 
being a voluntary oath before some judge or officer of the 
court, to evince the truth of certain facts, upon which the 
motion is grounded though no such affidaxut is necessary for 
payment of money into court If, after the money paid in, 
the plaintiff piocetds in liis suit, it is at his own peril foi, if 
he does not prove more due than is so paid into couit, he 
shall be nonsuited and pay the defentlant costs, but he shall 
still have the money so paid in, foi that the defendant has 

Styl Tract Ucg {uht 1657 j 201 2 Ktb 555 Salk 59G 

land or the money, if he dots not accept it, therefore, when oflfered, no 
debt IS due to him, but A by the offer has discharged his land from that 
burthen which he had voluntarily imposed on it But supposing the 
land to have been mortgaged by A to B for money lent, which A is to 
repay on a certain day, there if the money is duly tendered on the day, 
nnd refused, A shall have his land again, bccaube he has performed the 
condition, but btiU B may bring an action for his njoney 

The plea of tender must always, except in the case above supposed, 
be accompanied by a bringing of Che sum tendered into court, or the plea 
IS a mere nullity , and though the plaintiff denies that the tender was 
made before he commenced the action, or disputes the sufficiency of the 
rtum tendered, and therefore goes on with the action, still he is entitled to 
take that sum out of court at once, which the defendant by the tender 
has admitted to be his due, if, however, he neglects to do so, and a ver- 
dict on either point should pass for the defendant, the court will then lay 
hold of the money as a security for the defendant’s costs Le Grew v, 
Cooke, 1 B &P Sec also B%}ke v 1 Saund R 93 a. 

notes 2 d, c, f, g, b, i edit 1 824 
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acknowledged to be his due (12) In the Fiencli law the 
lule of practice is grounded upon principles somewhat similar 
to this , for there, if a person be sued for more than he owes, 
yet he loses his cause if he doth not tender so much as he 
leaily docs owe To this head may also be referred the 
practice of what is called a stl-ojf wheieby the defendant ac- 
knowle<lges the justice of the pldiutiff’s demand on the one 
hand , but on the other sets up a demand of his own, to coun- 
terbalance that of the plaintiff, either in the whole oi in part 
as, if the plaintiff sues foi ten pounds due on a note of hand, 
the defendant may set off nine pounds due to himself for 
meichandize sold to the plaintiff, and in case he pleads such 
set-off, must pay tlie remaining balance into court (13) This 
answeis very nearly to the compensation or stoppagcn of the [ 305 J 
civil law and depends on the statutes 2 Geo. II c 22 and 
8 Geo II c 24 which enact, that wheie there are mutual 
debts between the plaintiff and defendant, one debt may be 
set against the* other, and either pleaded in bar or given in 
evidence upon the general issue at the trial , which shall 

* Sp L b 6 c 4 V Ff \Q 2 \ 

(l2) Money cannot be bi ought into court, nor a tender pleaded m all 
actions in whicii ultimately money is to be lecoveicd Where the plaintiff 
is for ^neral dini'igcs, cithci for the non-pcrformancc of a contract, 
or for some tics[>ass, men imy so reasonably differ in their estimate of the 
injury sustained, th it it would be unfair to compel a plaintiff either to accept 
the sum at which the defendant rates the damages, or expose himself to the 
costs ot the action by going on, if the jury should ehance to think the sum 
brought in or tendered sufficient This, therefore, is only allowed by 
statute in certain casts whcic actions are brought against magistrates, and 
other functionaries, to whom it is thought right to afford a special pro- 
tection Again, where the plaintiff sues only foi a specific sum, and has 
no light to any thing if not to the whole, as m suing tor a penalty, it 
would be absurd to allow the defendant to p ly a part only into court , if, 
indeed, the plaintiff sues for several penalties, the dclcndant may bring .is 
many into court as he thinks lie has incuricd See Tidd's Prac 640 

(1*5) Compensation is known in the present French law , it is regulated 
much upon the same principles as set-ofl^ as to the cases m which it applies, 
but It operates m a different manner , it is considered as a mode by which 
a debt IS extinguished by the mere act of law, without the concurrence or 
motion of the parties La compenmimn s*<ipere de plan droit par la seu/e 
Joi ce dt la /oi, meme h Fimu deg dehiteurs , les deux detteg s'^teipnent recu 
proquemenff d, I* instant on elles sc trouvent cxistei d, la fots^ jmqu!q con* 
cuiience de le^rs quoiith respective^ Code Cmle^ I S t ^ s \\ pi 1290 
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opeiate as payment, and extinguish so much of the plaintiff S 
demand (14) 

Pleas, that totally deny the cause of complaint, are either 
the genet al issue, or a special plea in bar 

1 The genet al issue, oi geneial plea, is what tiaverses, 
thwarts, and denies at once the whole declaration , without 
offering any special matter whereby to evade it. As in tres- 
pass either vi et atmis^ oi on the case, non culpahihs^ not 
guilty * , in debt upon contract, mhil dehet^ he owes nothing , 
in debt on bond, non cst factum^ it is not his deed , on an 
assmnpsit, non assumpsit^ he made no such pioniise Or in 
real actions, nul toy% no wiong done, nid disseistUy no dis- 
seisin , and in a writ of light, the mise or issue is, that the 
tenant has more light to hold than the demandant has to 
demand These pleas are called the geneial issue, because, 
by impoiting an absolute and general denial of what is al- 
leged in the declaration, they amount at once to an issue by 
which we mean a fact affirmed on one side anti denied on the 
othei 

FoRMEiiLY the geneial issue was seldom pleaded, excejit 
when the party meant wholly to deny the charge alleged 

* Append No II § 4 

(14) Where the plaintiff is suing for general unliquidated damages for 
the non-performance of a contract, or for any tort committed, it is clear 
that the statutes cannot apply, which speak of viufucU debts between plain- 
tiff and defendant, far here there i5> m law no debt due from the defendant 
to the plaintiff^ against which the defendant is to set off the plaintiff’s debt 
due to him Assunijisit, covenant and debt, for the non-pa^ ment of money 
are therefore the only forms of action in which a set-off is allowed And 
where it is allowed, the defendant can only set off a debt, which debt must 
be liquidated in amount Another restriction implied in the term mutiuif, 
IS that the debts to be set against each other must be due in the same right , 
thus if a man be sued as executor for the debt of his testator, he cannot 
set off a debt, which the plaintiff may owe to him personally, or vice versa 
In certain c^ses the set-off must be pleade 1, and where it is intended to 
give It in evidence under the gencraJ issue, a notice must be given with 
the plea of the general issue, specifying the subject-matter of the set-off^ 
that the plaintiff may come piciiared lo dispute it bcc the cascb collected 
in Sclw^n's P 148 
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against him. But when he meant to distinguish away or 
palliate the charge, it was always usual to set forth the par- 
ticular facts m what is called a special plea , which was ori- 
ginally intended to apprize the court and the adverse party 
of the nature and circumstances of the defence, and to keep 
the law and the fact distinct. And it is an invariable rule, 
that every defence which cannot be thus specially pleaded, 
may be given in evidence upon the general issue at the trial 
But the science of special pleading having been frequently [ 300 3 
pel verted to the purposes of chicane and delay, the courts 
have of late in some instances, and the legislature in many 
more, permitted the general issue to be pleaded, which leaves 
every thing open, the fact, the law, and the equity of the 
case, and have allowed special matter to be given m evi- 
dence at the trial And, though it should seem as il much 
confusion and uncertainty would follow from so great a re- 
laxation of the stiictness antiently observed, yet experience 
has shewn it to be otheiwise , especially with the aid of a new 
trial, in case eithei party be unfairly sui prized by the other. 

2 Special pleas, i 7 i ha) of the plaintiffs demand, arc very 
various, according to the circumstances of the defentlant’s 
case As, in real actions, a general release or a fine, both 
of which may destioy and bai the plaintiff^s title Or, m 
personal actions, an accord, arbitiation, conditions performed, 
nonage of the defendant, or some other fact which precludes 
the plaintiff from his action \ A justification is likewise a 
special plea in bar , as m actions of assault and battery, son 
assault demesne^ that it was the plaintiff’s own original assault ; 
in trespass, that the defendant did Uie thing complained of in 
right of some office which warranted him so to do , or, in an 
action of slander, that the plaintiff is really as bad a man as 
the defendant said he was 

Also a man may plead the statutes of limitation ^ in bar , 
or the time limited by certain acts of parliament, beyond 
which no plaintiff can Uy his cause of action 1 his, by the 
statute of S2 Hen VIII c2 in a writ of right, is sixty years " 
in assises, wiits of entry, 01 othei possessory actions real, of 

- Append No III § 6 “ See pag 188 196 
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the seisin of one's ancestors, in lands , and either of their seisin, 
or one's own, in rents, suits, and services , Jifty years and in 
actions real for lands grounded upon one's own seisin or pos- 
session, such possession must have been within thuty jears 
By statute 1 Mar st 2 c 5 this limitation does not extend to 
[ 307 ] any suit for advowsons, upon reasons given in a former chap- 
ter But by the statute 2lJac I c 2 a time of limitation 
was extended to the case of the king , viz sixty years pre- 
cedent to 1 9 Feb 1623 ‘"j but, this becoming inefFectual by 
efflux of time, the same date of limitation was fixed by statute 
9 Geo III c 16 to commence and be reckoned backwards, 
from the time of bunging any suit or other piocess, to recover 
the thing in question, so that a possession for sixty j-eais is 
now a bai even against the preiogative, in derogation of the 
antient maxim nullum tempus occunit ^cgi” By anothei 
statute, 21 Jac I c 16 twenty years is the time of limitation 
in any writ of formedon and, by a consequence, twenty years 
IS also the limitation in every action of ejectment , tor no eject- 
ment can be brought, unless where the lessor of the plaiiitifF 
IS entitled to enter on the lands and, by the statute 21 Jac I 
c 16 no entry can be made by any man, unless withm twenty 
years after his right shall acciue Also all actions of tiespass, 
{quaie clausum fregit^ or otherwise,) detinue, trover, leplcvin, 
account, and case, (except upon accounts between merchants,) 
debt on simple contract, or foi an ears of rent, are limited by 
the statute last mentioned to r years after the cause of action 
commenced and actions of assault, menace, battery, mayhem, 
and imprisonment, must be brought within yum years, and ac- 
tions fot words within years after the injury committed (15) 

*> Sgo pag 250 ' 3 Inst 189 ** Seepag 206 


(is) This clause of the statute is tlivided into three parts, the words 
“ trespass (juare clausum Jregit, and trespass/* in the first, are confined to 
actions for trespasses on real oi personal property , the exception in the 
sanje part of “ accounts between merchants,” includes only mutual cur- 
rent accounts not stated and balanced , but wherever there arc mutual open 
accounts between parties, and credit has been given for any item within six 
years, this is neither within the specific exception of the statute, nor the sta- 
tute Itself, the Item in question being held to be such an acknowledgment 
of a subsisting unsatisfied debt, as takes it out, the word “case** in this first 
part includes all such actions as are brought for the special damage result- 
ing from the use of words not actionable in themselves, for where the 
words are not in themselves actionable, the action is not for the words, 

but 



Ch 20. 


WHPNGS 


307 


And by the statute 31 Ehz c 5 all suits, indictmenU, and 
informations, upon any penal statutes, where any forfeiture is 

but the consequence of them, and therefore does not fall within the Hst 
part of the clause , this also includes actions for libels In the second 
part, under the woids “ assault and batter},” arc included actions for be- 
diiction of daughters, and criminal conversation , this flows as a necessary 
consequence from the decisions which have determined these actions to 
be trespass and not case, and the doubts which were expressed, were prior 
to those decisions The last part is confined to actions for actionable 
words, that is, in tlie strict sense, actions of slander 

It has been hinted that there may be cases of simple contracts which^^ 
have been entered into and bioken more than six ^ears before the action 
brought, and which yet arc not ifFected by the statute , these are where 
there IS ozdence of a subsequent promise to pay the debt, or an acknow- 
ledgment of Its existence , and they stand upon strict principle The de- 
claration states a considt ration, a promise, and a breach, the plea denies a 
cause ol action within six years, and the replication affirms it, now as 
nothing tics the plaintifl down to sustain his declaration by any one of two 
promibcs, rather than tlic othci, (supposing two applicable promises to have 
been m ide,) he is at liberty to take the latest, if therefore there be a sub- 
sc(juent express promise made within six years, proof of that will sustain 
the io|7iic vtion, and it will apply itself to the promise laid m the dcclaei- 
ation , and there must be the same result from a mere acknowledgment, 
because irom that acknowledgment the law will raibC a promise in all 
lospects of the same import as an express promise The true way, theie- 
fore of considering these cases is to regard them not as exceptions out of 
the statute, but as actions brought on promises made within six years 
And that this is so, is deal from this, that the subsequent promise or ac- 
knowledgment must always be of such a nature as to igree with that laid 
in the declaration Thus, suppose an executor suing upon a promise to 
the testator, and the statute pleaded and replied to, a subsequent promise 
or acknowledgment to the exeeulor himself would not support the action, 
because it would not prove the deelaration 

It will be observed that there is no statutory limitation to actions on 
contracts by specialty , the instrument there is a standing solemn testi- 
mony of the existence of the contract, and thcrefoie the case is not withm 
the bainc danger, as those which rest merely on parol, or less solemn 
authentication, yet even here some regulation has been felt to be neces- 
sary, and theicfore where a party sues on a bond, over which he has slum- 
bered for twenty yeais, and there is no evidence of any demand of pay- 
ment, or any payment of interest or acknowledgment within that time, 
the court will direct the jury to presume that in point of fact it has long 
ago been duly paid 

A provision is made by the statute for plaintiffs who at the time of the 
cause of action accruing may be labouring under any disability of infancy, 
coverture, insanity, imprisonment, or absence beyond the seas, these have 
the same lespcctive periods allowed them after removal of the disability 
The 4 Ann. c 16 enacts the same where a detendant is beyond the seas at 

the 
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to the crown alone, shall be sued within two yeais, and where 
the forfeiture is to a subject, or to the crown and a subject, 
Within one yeai after the offence committed (16), unless where 
any other time is specially limited by the statute Lastly, by 
statute lO&ll W III c 14 no writ of error, S€i7e facias^ or 
other suit, shall be brought to reverse any judgment, fine, or 
recovery, for error, unless it be prosecuted within twenty 
years. The use of these statutes of limitation is to preserve 
the peace of the kingdom, and to prevent those innumerable 
peijuries which might ensue, if a man were allowed to bring 
[ 308 ] action for any injuiy committed at any distance of time 
Upon both these accounts the law therefore holds, that “ in- 
** terest reijntbhcae ut sit Jims litium ” and upon the same 
principle the Athenian laws in general prohibited all actions 
where the injury was committed Jivc years before the com- 
plaint was made®. If therefore in any suit, the injury or 
cause of action happened eailicr than the period c\picssly 
limited by law, the defendant may plead the statutes of limit- 
ations m bar as upon an assumpsit^ or pionnse to pay money 
to the pi imtifF, the defendant may plead non assumpsit infra 
sex annas, he made no such promise within siK ycais, which 
is an effectual bar to the complaint (17) 

' Pott Ant b 1 c 21 


the time of the cause of action accruing In both cases the disability 
must exist at ihc time of the cause of action first accruing, if the time 
once begins to run, no subsequent impediment will stop it The 10 & 
11 W 3 c 14 which IS mentioned in the text, gives five >eais after the 
removal of any such disability, in the cases to whicli it applies 

(16) If the informer fail to sue within one year, then by the same 
section the crown has two years to sue in from that period 

(17) In actions upon promises there will very commonly be three periods 
to be considered, that of the promise made, the performance for default of 
which the action is brought, and the injunous consequence to the pi iintiff 
The courts have determined that the breach of the promise is the period to 
reckon from, and not the making of it, or the happening of the damage, 
for It 1 $ the breach, which gives the right of action See Battle^ v Faulkner, 
.3 B & A 288 , and Short v M^Arth^, ibtd p 626 Hence will appear colla- 
terally that the plea of Tion assumpsU infra zex annos will be an impropti pica 
in all cases where the promise was to do a future act, because the breach 
may have been committed within six years, though the promise was made 
before, and therefore it is more safe in all cases to plead that the caubc of 
action did not accrue within six years 

i6 
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An estoppel is likewise a special plea in bar , which hap- 
pens where a man hath done some act, or executed some deed, 
which estops or precludes him from averring any thing to the 
central y. As if tenant for years (who hath no freehold) levies 
a fine to anothei peison Though this is void as to strangers, 
yet It shall work as an estoppel to the cognuor , for, if he after- 
wards bungs an action to recover these lands, and his fine is 
pleaded against him, he shall thereby be estopped from saying, 
tliat he had no freehold at the time, and therefore was incapa- 
ble of levying it 

The conditions'and qualities of a plea (which, as well as the 
doctrine of estoppels, will also hold equally, mutatis mutandis^ 
with regard to other parts ot pleading, ) are, 1 . That it be single 
and contaming only one matter , for duplicity begets confusion 
But by statute 4&5 Ann c IG a man with leave of the couit 
may plead two oi more distinct matters oi single pleas , as, in 
an action of assault and battery, these three, not guilty, son 
and the statute of limitations (18) 2 That it 

be direct and positive, and not argumentative 3. That it 
have convenient certainty of lime, place, and persons 4 That 
it answer the plaintiff's allegations in every material point 
5. That It be so pleaded as to be capable of trial 

Special pleas are usually m the affirmative, sometimes in [ 309 ] 
the negative, but they always advance some new fact not 
mentioned m the declaration ; and then they must be averred 
to be true in the common form, — and this he is icady to 
“ verify " — This is not necessary m pleas of the general issue, 
those always containing a total denial of the facts before ad- 
vanced by the other party, and therefore putting him upon the 
proof of them 


(18) This statute does not extend to appeals of murder or felony, to 
indictments, or to actions or informations on any penal statutes, but it is 
extended by 9 Ann c 20 to writs of mandamus, and informations m the 
nature of qm warranto The court will not grant leave to plead two 
matters which are upon the face of them inconsistent, as non asgumpsU to 
the whole demand, and tender of pait, 4T R 194 , nor two matters 
which leqiurc different trials 2 HI R 1157. 1207 
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It is a rule in pleading, tliat no man be allowed to plead 
specially such a plea as amounts only to the general issue, oi 
a total denial of the charge, but in such case he shall be 
driven to plead the general issue in terms, whereby the whole 
question is referred to a jury. But if the defendant, in an 
assise or action of trespass, be desirous to refer the vahdity of 
his title to the couit rather than the jury, he may state his 
title specially, and at the same time give colour to the plamtifF, 
or suppose him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are not competent 
judges As if his own true title be, that he claims by fieoff- 
ment with livery from A, by force of which he entered on the 
lands in question, he cannot plead this by itself, as it amounts 
to no more than the geiieial issue, nul tort^ nvl disseistri^ m 
assise, 01 not guilty m an action of trespass But he may allege 
this specially, piovidcd he goes farther and says, that the 
plaintiff claiming by tolom of a prior deed ot feoffment without 
livery, entered , upon whom lie enteied, and may then refer 
himself to the judgment of the couit which of these two titles is 
the best m point of law ^ 

When the plea of the defendant is thus put in, if it does 
not amount to an issue, or total contradiction of the declaiation, 
but only evades it, the plaintiff may plead again, and ^epty to 
the defendant’s plea either travel sing it, that is, totally deny- 
ing it, as, it 111 an action of debt upon bond the defendant 
[ 310 ] pleads $olvit ad diem, that he paid the money when due, heie 
the plaintiff m his 'leplication may totally traverse this plea, by 
denying that the defendant paid it oi, he may allege new 
matter in contradiction to the defendant’s plea, as when the 
defendant pleads no a^ai d made, the plaintiff may reply, and 
set forth an actual qm ard, and assign a breach ^ or the repli- 
cation may cofifess and avoid the plea, by some new mattei or 
distinction consistent with the plaintjflPs former declaiation, as, 
in an action for trespassing upon land whereof the plaintiff is 
seised, if the defendant shews a title to the land by descent, and 
that thexefore he had a right to enter, and gives colour to the 
plaintiff, tlie plaintiff may either traverse and totally deny the 
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fact of the descent , or he may confess and avoid it, by replying, 
that true it is that such descent happened, but tlmt since the 
descent the defendant himself demised the lands to the plain- 
tiff for term of life. To the replication the defendant may ? ejoin^ 
or put in an answer called a ? ejoindei The plaintiff may an- 
swer the rejoinder by a sur-rejoinder , upon which the defend- 
ant may rebut , and the plaintiff answer him by a sw^iehuttet 
Which pleas, replications, rejoinders, sur-rejomdeis, rebutters, 
and sur-rebutters, answer to the exception lepltcatio^ dupUcatio, 
triplication and qmdruphcatio of the Roman laws’* 

The whole of this process is denominated the pleading, in 
tlie several stages of which it must be carefully observed, not 
to depait or vary from the title oi defence, which the party has 
once insisted on For this (which is called a depaituie in 
pleading) might occasion endless altei cation Therefore the 
replication must support the declaration, and the lejoinder 
must support the plea, without departing out of it As in the 
case of pleading no award made, in consequence of a bond of 
arbitiation, to which the plaintiff lephes, setting forth an actual 
award, now the defendant cannot lejoin that he hath per- 
formed this award, foi such rejoinder would be an entire de- 
parture from his original plea, which alleged tliat no such 
award was made theiefore he has now no other clioice, but [311 ] 
to ti averse the fact of the leplication, or else to demur upon 
the law of it 

Yet in many actions the plaintiff, who has alleged in his 
declaration a general wrong, may m his replication, after an 
evasive plea by the defendant, reduce that general wrong to a 
more particular certainty, by assigning the injury afiesh with 
all if s specific circumstances in such manner as clearly to as- 
ceitain and identity it, consistently with his general complaint, 
which IS called a ne^ or novel assignment As if the plaintiff 
m trespass declares on a breach of his close in D, and the 
defendant pleads that the place where the injury is said to have 
happened is a certain close of pasture m D, which descended 
to him from B his fathei, and so is his own freehold, the 
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plamtifP may reply and assign another close in D, specifying the 
abuttals and boundaries, as the real place of the injury’ 

It liath previously been observed ^ that duplicity in pleading 
mtist be avoided Every plea must be simple, entire, con- 
nected, and confined to one single point it must never be en- 
tangled With a variety of distinct inde|^ndent answers to the 
same matter; which must recjuire as many diffeient rephes, 
and introduce a multitude of issues upon one and the same 
dispute. For this would often embarrass the juiy, and some- 
times the couit itself, and at all events would greatly enhance 
the expense of the parties Yet it frequently is expedient to 
plead in such a manner as to avoid any implied admission of a 
fact, which cannot with propriety or safety be positively af- 
firmed or denied And this may be done by what is called a 
pn otedaiwn , whereby the party interposes an oblique allega- 
tion 01 denial of some fact, protesting (by the gevund p otes- 
tando) that such a matter does or does not exist and at the 
'same time avoiding a direct aftirniation oi denial Sir Edward 
Coke hath defined ' a protestation (in the pitliy dialect of that 
f 312 ] age) to be an exclusion of a conclusion.” For the use of 
it IS, to save the paity from being concluded with lespect to 
some fact or circumstance, which cannot be directly affiimed 
oi denied without falling into duplicity of pleading , and which 
yet, if he did not thus enter his protest, he might be deemed 
to have tacitly waived oi admitted Thus, while tenuieiii vil- 
lenage subsisted, if a villein had brought an action against his 
lord, and the lord was inclined to try the merits of the demand, 
and at the same time to prevent any conclusion agamst him- 
self that he had waived his signiory , he could not in this case 
both plead affirmatively that the plaintiff was his villein, *uid 
also take issue upon the demand j for then his plea would have 
been double^ as the former alone would have been a good bai 
to the action but he might have alleged the villenage of the 
plaintiff, by way of protestation, and then have denied the de- 
mand. By this means the future vassalage of the plaintiff was 
saved to the defendant, in case the issue was found m his (the 

‘ Bro Abr 1. IreijJnsi, 205 284 * 1 Inst 124 
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defendant’s) favoui ™ for the pi otestation prevented that con- 
clusion, which would otherwise have resulted from the lest of 
his defence, that he had enfianchised the plaintiff”, since no 
villein could maintain a civil action against his lord So also 
if a defendant, by way of inducement to the point of his de- 
fence, alleges (among other matters) a particular mode of seism 
or tenure, which the plaintiff is unwilling to admit, and yet 
desires to take issue on the pi incipal point of the defence, he 
must deny the seisin or tenure by way of protestation, and then 
traverse the defensive matter So lastly, if an award be set 
forth by the plaintiff, and he can assign a bleach in one part 
of It, {^iz the non-payment of a sum of mone^,) and yet is 
afiaid to admit the peiforniancc of tlie rest of the awaid, or to 
aver in general a non- performance of any pait of it, lest some- 
thing should appeal to hav e been performed , he may save to 
himself any advantage he might hereafter make of the general 
non-performance, by alleging that by protestation , and plead 
only the non-payment of the money ° 

In any stage of the pleadings, when either side advances or [ 313 ] 
affirms any new matter, he usually (as was said) avers it to be 
tiuc, and this he is ready to verify ” On the other hand, 
when eithei side traverses 01 denies the facts pleaded by his 
antagonist, he usually tenders an issue, as it is called , the lan- 
guage of which is different according to the party by whom 
the issue is tendeied, for if the traverse or denial comes from 
the defendant, the issue is tendeied in this manner, “ and of 

this he puts himself upon the countiy,” theieby submitting 
himself to the judgment of his peers ^ but if the traverse lies 
upon the plaintiff, he tenders the issue, or prays tlie judgment 
of the peers against the defendant in another form, thus and 
“ this he prays may be inquired of by the country ” 

But if eithei side (as, foi instance, the defendant) pleads a 
special negati\e plea, not traversing or denying any thing that 
was before alleged, but disclosing some new negative matter , 
as, where the suit is on a bond, conditioned to perform an 
award, and the defendant pleads, negatively, that no award 
was made, he tenders no issue upon this plea, because it does 

"'Co Litt 126 ® Appendix, No III §6 
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not jet appeal whether the fact will be disputed, the plaintiff 
not ] laving yet asserted the existence of any award, but when 
the plaintiff replies, and sets forth an actual specific award, if 
then the defendant traverses the replication, and denies the 
making of any such awaid, he then, and not before, tenders an 
issue to the plaintiff For when in the course of pleading they 
come to a point which is affirmed on one side, and denied on 
the othe**, they are then said to be at issue, all their debates, 
being at last conti acted into a single point, winch must now 
be determined cithei in favoni of the plaintiff or of the de- 
fendant* 
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CHAPTER THF T W F N T ’i -F I R S r 

OF ISSUE AND DEMURRER. 


ySSUE, ea'iiu% belli" tlic eiul of all the pleadings, is the 
foul th pai t oi stage of an action, and is eithei upon niattei 
of laWj 01 matter ot fact 

An issue upon matter ol law is called a deimon o and it con- 
lesses the facts to be tiue, as stated by the opposite party, (1) 
but denies that, b} the law aiismg upon those facts, any injury 
IS done to the plaintiff, or that the defendant has made out a 
legitimate excuse, accoiding to the party which first demurs, 
demmatin^ rests or abides upon the point in question As, if 
the matter of the plaintiff’s complaint oi declaration be insuf- 
ficient in law, as by not assigning any sufficient trespass, then 
the defendant demurs to the declaration if, on the other hand, 
the defendant’s excuse or plea be invalid, as it he pleads that 
he committed the tiespass by authority from a sti anger, without 
making out the stranger’s right , here the plaintiff may demur 
in law to the plea and so on in every other part ot the pro- 
ceedings, where either side perceives any material objection m 
point of law, upon which he may rest his case 

The form of such demurrer is by averring the declaration 
or plea, the lephcation or rejomdei, to be insufficient in law 
to maintain the action or the defence , and therefore praying [315] 
judgment for want of sufficient matter alleged ® Sometimes 
demurrers are merely for want of sufficient form m the writ oi 
declaration But in case of exceptions to the form or manner 

* Append No III § 6 
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of pleading, llie party demurring must by statute 27 Ehz c 5 
and 4- & 5 Ann c 16 set forth the causes of his dfemurrer, or 
wheiein he apprehends the deficiency to consist (2) And 
upon eithei a general^ oi such a special demurrer, the opposite 
party must aver it to be sufficient, which is called a joinder in 
demurrer^, and then the parties are at issue in point of law 
Which issue m law,oi demurrer, the judges of the court, before 
which th^ action is brought, must determine 

An issue ot fact is wheie the fact only, and not the law, is 
disputed And when he that denies or travel ses the fact 
pleaded by his antagonist has tendered the issue thus “ and 
this he prays may be inquiied of by the country or, and 
“ of this lie puts himself upon the country it may immedi- 
ately be subjoined by the other party, and the said A B 
doth the like ’’ Which done, the issue is said to be joined, 
both parties having agreed to rest the fate of the cause upon 
tlie ti uth of the fact in question ® And this issue of fact must, 
generally speaking, be determined, not by the judges of the 
court, but by some othei method, the puncipal of which 
methods is that by the country, pais^ (in Latin pcrpabiam,) 
that IS, by jury Which establishment of diffeient tribunals 
for detei mining these different issues, is in some measure 
agieeahle to tlie coinse of justice m the Homan republic, where 
the pidices oidinaiii detei mined only questions of fact, but 
questions of law weie referred to the decisions of the centumvi} 

Bu r heie it \m11 be proper to observe, that duiing the whole 
of these proceedings, from the tunc of the defendant’s appear- 
ance in obedience to the king’s wiit, it is necessaiy that both 
[ ‘fl6 ] paities be kept oi continued m couit fiom day to day till 
the final determination of the suit For the court can detei - 
mine nothing, unless in the piesence of both the parties, in 
pel son oi by then attornies, or upon default of one of them, 
after his original appeal ance and a time prefixed for his ap- 

Append No Iir §G Cic t/c OhUot M c 38 
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pearance in couit again Theretoie in the couibc oJ pleading, 
if either party neglects to put in his declauition, plea, leplica- 
tion, rejoinder, and the like, within the times allotted by the 
standing rules of the coui t, the plaintiff, if the omission be his, 

IS said to be nonsuit^ or not to follow and pursue his complaint, 
and shall lose the benefit of his writ oi, if the negligence be 
on the side of the defendant, judgment may be had against 
him, for such his default And, after issue oi demurrei 
joined, as well as m some of the previous stages of proceeding, 
a day is continually given and euteied upon the recoul, for the 
parties to appear on from time to time, as the exigence of the 
case may require The giving of this day is called the continue 
anccy because thereby ^the pioceedings are continued without in- 
terruption from one adjournment to another II these continu- 
ances are omitted, the cause is thereby discontinued, and the 
ilefeiidant is dischaiged suit die^ without a day, toi this turn 
for by his appearance m com t he has obe^ cd the command of 
the king’s writ , and, unless he be adjoin ned over to a day cei- 
tain, he is no longei bound to attend upon that summons , but 
he must be warned afresh, and the whole must begin dc 
novo (3) 

Now it may sometimes happen, that after the defendant has 
pleaded, nay, even aftei issue oi demuirei joined, theie may 
have aiisensome new mattei, which it ispiopei for the defend- 
ant to plead , as, that the plaintiff, being a feme-sole, is since 
mauled, or that she has given the defendant a lelease, and the 
like heie, if the defendant takes advantage of this new mattei, 
as caily as he possibly can, viz at the day given foi his next 
appearance, he is permitted to plead it m what is called a plea 
puts dai'rctn continuance^ oi since the last adjournment 
For it would be unjust to exclude him from the benefit of this [ ^l'^ ] 
new defence, which it was not m his power to make when he 
pleaded the foimer But it is dangerous to rely on such a 
plea, without due consideration, foi it confesses the matter 
which was before in dispute between the parties ® And it is 

' Cro Eliz 49 
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limy be entered at any time, to mdee the lecoid complete 
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not allowed to be put in, if anj continuance has intervened be- 
tween the arising of this fresh matter and the pleading of it 
for then the defendant is guilty of neglect, or laches^ and is 
supposed to rely on the merits of his former plea. Also it is 
not allowed after a demurrer is determined, or verdict given ; 
because then relief may be had in another way, namely, by 
writ of audita querela^ of which hereafter And these pleas 
puis darrnii continuance^ when brought to a demurrer m law 
or issue of fact, shall be determined in like manner as othei 
pleas (4) 

We have said, that demuirers, or questions concerning the 
sufficiency of the matters alleged in the pleadings, are to be de- 
termined by the judges of the couit, upon solemn argument by 
counsel on both sides, and to that end a demurrer-book is made 
up, containing all the proceedings at length, which aie aft:er- 
wards entered on recmd, and copies thereof, called paper • 
books^ are delivered to the judges to peruse The record^ is 
a history of the most material proceedings in the cause entered 
on a parchment roll, and continued down to the present time , 
in which must be stated the onginal wilt and summons, all 
the pleadings, the declaration, view, or oyei prayed, the impar- 
lances, plea, replication, rejoinder, continuances, and whatevei 
farther proceedings have been had , all entered verbatim on 
the roll, and also the issue or demurrer, and joinder therein 

These were formerly all written, as indeed all public pro- 
ceedings were, in Kormaii or law French, and even the argu- 
ments of the counsel and decisions ot the court were in the 
same barbarous dialect. An evident and shameful badge, it 
must be owned, of tyranny and foieign servitude , being inlro- 
[ 318 ] duced under the auspices of William the Norman, and his 
sons whereby the ironical observation of the Roman satirist 
came to be literally verified, that “ Gallia causidicos docutt fa-- 

' Appendix, No II § 4 No III § 6 
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cunda Butarmos^*' '^rhis continued till the reign ot Ed- 
ward III , who, having employed his arms successfully in 
subduing the cromof France, thought it unlyeseeming the dig- 
nity of the victors to use any longer the language of a van- 
quished country By a statute, therefore, passed in the 
thirty-sixth year of his reign it was enacted, that for the future 
all pleas should be pleaded, shewn, defended, answered, de- 
bated, and judged in the English tongue, but be enteied and 
enrolled in Latin In like manner as don Alonso X king of 
Castile, (the gi eat-grandfathei ot our Edward III ) obliged 
kis subjects to use the Castilian tongue in all legal pioceed- 
ings*, and as, in 1286 , the German language was established 
111 the courts of the empiie And peihaps if our legislature 
had then diiected that the writs themselves, which are man- 
ilates from the king to his subjects to perform certain acts, or 
to appear at certain places, should have been fiamed m the 
English language, according to the i ule of our antient law *, 
It had not been very improper But the recoi d or enrolment 
of those writs and the proceedings theieon, which was calcu- 
lated for the benefit of posterity, was moie serviceable (because 
more durable) in a dead and immutable language tlian in any 
dux or living one The practisers, howevei, being used to 
the Norman language, and there lore imagiumg they could ex- 
press their thoughts more aptly and moie concisely ui that 
than in any other, still continued to take 4 ;licn notes in law 
French and of course, when those notes came to be published, 
under the denomination of reports, they weie printed m that 
barbarous dialect, which, joined to the additional terrois of 
a Gothic black letter, has occasioned many a student to throw 
away his Plowden and Littleton, without \enturing to attack a 
page of them. And yet in reality, upon a nearer acquamtance, 
they would have found nothing very formidable in the language, 
which differs m it's grammar and orthography as much from 
the modern French, as the diction of Chaucer and Gower 
does from lliat of Addison and Pope. Besides, as the 
English and Noiman languages weie concuriently used by 
our ancestors for several centuries together, the two idioms 

Mod. Un Hi!>t XXIX 
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have naturally asbimilated, and mutually borrowed from each 
other for which reason the grammatical construction of each 
IS so very much the same, that I apprehend an Englishman 
(with a week's preparation) would undertand the laws of 
Normandy, collected in \he\Y gt and constumiery as well if not 
better than a Frenchman bred within the walls of Paris 

The Latin, winch succeeded the French for the entry and 
enrolment ot pleas, and which continued in use foi four cen- 
turies, answers so nearly to the English (oftentimes word for 
word) that it is not at all surprising it should generally be 
imagined to be totally fabricated at home, with little more art 
or ^trouble, than by adding Roman terminations to English 
w'ords Whereas in reality it is a very universal dialect, 
spread throughout all Europe at the irruption of the northern 
nations, and particularly accommodated and moulded to 
answer all the pin poses of the Uwyeis with a peculiar exact- 
ness and precision This is pnncipally owing to the simpli- 
city, or (if the leader pleases) the poveity and baldness of 
it’s texture, calculated to expiess the ideas of mankind just 
as they arise in the human mind, without any ihetorical flou- 
rishes, or perplexed ornaments ot style for it may be 
obseived, that those laws and ordinances, of public as well as 
private communities, are generally the most easily understood, 
where strength and perspicuity, not harmony or elegance of 
expression, have been principally consulted in compiling 
them These northern nations, or rather their legislators, 
though they resolved to make use of the Latin tongue in 
promulgmg their laws, as being more durable and more 
generally known to then conquered subjects than their own 
Teutonic dialects, jet (either through choice or necessity) 
have frequently intei mixed theiem some words of a Gothic 
original, which is, more or less, the case m eveiy country of 
[ 320 ] Europe, and therefore not to be imputed as any peculiar 
blemish in our English legal latinity The truth is, what is 
geneially denominated lawdatm is in reality a mere technical 

The following sentence, n quis may meet with it among others of the 
ad baitaha curte sun exitrUi \i &\\y or\Q same stamp, in the Imsof tlic Bur- 
“ goes out of his own court to fight, ’ gundians on the eontincnt, before the 
*\c may ruiac a smilo in tlifc student IS end ol the fifth eenturj (Add I c 5 
i fiainiiiw, modem anglitisin , but lit § J ) 
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language, calculated for eternal duration, and easy to be ap- 
prehended both in present and future times , and on tliose 
accounts best suited to preserve those memorials which are 
intended for perpetual rules of action The rude pyramids 
of Egypt have endured from the earliest ages, while the more 
modern and more elegant structures of Attica, Home, and 
Palmyra, have sunk beneath the stroke of time 

As to the objection of locking up the law in a stiange and 
unknown tongue, this is of little weight with regard to le- 
cords, which tew liave occasion to read but such as do, oi 
ought to, understand the ludiments ot Latin And besides it 
may be observed ot the law-1 atm, as the very ingenious sii 
John Davis " observes ot the law-french, “ that it is so very 

easy to be learned, that the meanest wit that evei came to 

the study of the law doth come to understand it almost 
“ perfectly m ten days without a reader ” 

Ii is ti ue indeed that the many terms of art, with which 
the law abounds, are sufficiently harsh when latinized, (yet 
not moie so than those of othei sciences,) and maj^, as Mr 
Selden obseives^ give offence “to some grammarians of 
“ squeamish stomachs, who would rather chuse to live in 
“ ignoiancc ot things the most usetul and important, than to 
‘ have then delicate eais wounded by the use of a woid un- 
“ known to Ciceio, Sallust, oi the other writers of the 
“ Augustan age’" Yet this is no nioie than must unavoid- 
ably happen when things of modem use, of which the Romans 
had no idea, and consequently no phrases to expiess them, 
come to be delneied m the Latin tongue. It would puzzle 
the most classical scholar to find an appellation, m his pure [ 321 
latiiuty, foi a constable, a recoid, or a deed of feoffment, it is 
therefoie to be imputed as much to necessity, as ignorance, 
that they were stiled in our forensic dialect constabidm lus^ le- 
coiduniy and ftoffamentum. Thus again, another uncouth 
woid of oui antient laws, (for I defend not the ridiculous 
baibarisms sometimes introduced by the ignorance of model ri 
practiscis,) the substantive muidium, or the verb muidraiCy 
howevei haish and unclassical it may seem, was necessarily 


Prcl Rq) 


^ IVtf iid LadniC} 



321 


PRIVATE 

framed to express a particular offence, bince no other woid 
111 being, occtdeiC) inteifaere, necarc. Or the like, was stifli- 
Cient to express the intention oi the cnminaj, oi quo ammo 
tlie act was perpetrated , and therefore by no means came 
up to the notion of murder at present entertained by our 
law , VIZ, a killing wth malice aforethought, (3) 


A SsAiitAn necessity to tins produced a similar effect at 
lly^antiuni, when the RonidU laws were turned into Greek 
for the use of the oiientil empire, foi, without any legard to 
Attic elegance, the lawyei'* of the impeiial courts made no 
scruple to translate fdti commisiarios, cu- 

btculum^ , Jilium-famiUas^ 'STaitct-4>ctfxiXiots ^ , re~ 

pndiuin^ ^sTTshov^, comjn omi^sum, xo{XTrgo[ji,i(ra-ov ^ , revet enha et 
ohscquium^ ^svsgsvTiu xut o^crsxtfiov and the like They stu- 
died more the exact and precise mipoit of the words, than the 
neatness and delicacy of then cadence And my academical 
leaders will excuse me foi suggesting, that the terms of the 
law aie not nunc miinerous, more uncouth, or nioie difficult 
to be explained by a teacher, than those of logic, jihysics, 
<ind the whole circle of Aristotle^s philosophy, nay even of 
the politer arts of aicliitectuie .ind Us kindred studies, or the 
science of ihetoiic itself Sir Tliomas More’s famous legal 
(piestiou "" contains m it nothing more difficult, than the de- 
[ ‘322 ] finition which in his time the philosophers currently gave of 
their materia ptima^ the groundwork of all natural know- 
ledge , that It IS “ ticque quid^ ntque quantum^ neque quale^ 

“ neque ahqiiid emum quihm ens dctetminatw or it’s sub- 
sequent explanation by Adrian Heereboord, who assures us * 
that “ materia ptima non est coipiis^ neque per fen main cor- 
“ poreitatis, neque per stmplicem essentinm est tamen ensj et 
“ quidcrn siibstantia^ licet incompleta, habetque actum ex se 
“ entitatvmm^ et simuL est potentia sitbjecttva** The law, 
therefore, with legard to its technical phrases, stands upon 
the same footing with other studies, and requests only the 
same indulgence 

P Nov 1 1 » Nov 8J c n, 
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This technical Latin continued in use from the time of it’s 
first introduction, till the subversion of our antient constitution 
under Cromwell , when among many other innovations in the 
law, some for the better and some for the worse, the language 
of our records was altered and turned into English. But, 
at the restoration of king Charles, this novelty was no longei 
countenanced , the practisers finding it veiy difficult to expiess 
themselves so concisely or significantly in any other language 
but the Latin And thus it continued without any sensible 
inconvenience till about the year 1730, when il was again 
thought proper that the pioceedings at law should be done 
into English, and it was accordingly so ordciul by statute 
4 Geo II c 20 This provision wis made, accouling to the 
pieamble of the statute, that the common people might have 
knowledge and understanding of what was alleged or done 
f(>r and against them lu the prater's and pleadings, the judg- 
ment and entries m a cause Which purpose has, I fear, not 
been answered , being apt to suspect that the people are now, 
altei many years experience, altogether as ignorant m matteis 
of law as before On the othei hand, these inconveniences 
have already arisen from the alteration , that now many clerks 
ind ittorneys aie hardly able to read, much less to under- 
stand, a lecoid even of so modern a date as the reign of 
George the first And it has much enhanced the expense of 
all legal proceedings tor since the practisers are confined (tor 
the sake of the stamp duties, which are thereby considerably [ 323 ] 
iiici eased) to wiite only a stated number of words m a sheet, 
and as the English language, through the multitude of it’s 
particles, is much moie verbose than the Latin, it follows, 
that the number of sheets must be very much augmented by 
tlie change The translation also of technical phrases, and 
the names of writs and other process, were found to be so 
very ridiculous (a writ of nisi pnus^ quare tmpedit^Jiert facias^ 
habeas corpus^ and the rest, not being capable of an English 
dress with any degree ot seriousness) that m two years time 
It was found necessary to make a new act, 6 Geo 11. c 14 , 
which allows all technical words to continue in the usual 

y For instanct, these three words, converted into seven, « according to the 
“ iecundum forinam, Uatuti,” are now « form of the statute " 
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language, and has thereby almost defeated every beneficial 
purpose of the former statute. 

What IS said of the alteiation of language by the statute 
4- Geo II c 26 will hold equally strong with respect to the 
prohibition of using the antient immutable court hand in 
writing the lecords or other legal proceedings , whereby the 
reading of any record that is fifty years old is now become 
the object of science, and calls for the help of an antiquarian 
But that branch of it, which forbids the use of abbreviations, 
seems to be of more solid advantage, in delivering such pio- 
ceedings fiom obscurity according to the precept of Justi- 
nian*, “ ne pei scripturam ahqua fiat tn posterum duhitatio^ 
juhemus non per nglorum captiones et compendiosa emgmata 
‘‘ ejusdem codicis textum conscribt^ sed per literal um conse- 
“ quenttam explanari concedimns*^ But, to return to our 
demurrer. 

When the substance of the record is completed, and co- 
pies are delivered to the judges, the matter of law upon which 
the demurrer is grounded is upon solemn argument deter- 
mined by the court, and not by any trial by jury, and judg- 
ment is thereupon accoidingly given As, in an action of 
tiespass, if the defendant in his plea confesses the fact, but 
[ 32't ] justifies it causa venationis, for that he was hunting , and to this 
the plaintiff demurs, that is, he admits the truth of the plea, 
but denies the justification to be legal now, on aiguing this 
demurrer, if the court be of opinion, that a man may not jus- 
tify trespass m hunting, they will give judgment for the plain- 
tiff, if they think that he may, then judgment is given for 
the defendant Thus is an issue in law, or demurrer, dis- 
posed of. 

An issue of fact takes up more form and preparation to 
settle it , tor here the truth of the matters alleged must be 
solemnly examined and established by proper evidence m the 
channel piesciibed by law To which examination of facts, 
the name of trial is usually confined, which will be trcatetl 
of at large in the tt<H) succeeding chapters 


dt di^kst §1J 
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CHAPTER THE T WE N TY -SECOND. 
OF THE SEVERAL SPECIES OF 

TRIAL. 


^HE uncertainty of legal proceedings is a notion so gene- 
rally adopted, and has so long been tlie standing theme 
of wit and good humoui, that lie who should attempt to re- 
fute it would be lookt d upon as a man, who was either inca- 
pable ot discernment himself, oi else meant to impose upon 
others Yet it may not be amiss, before we enter upon the 
seveial modes whcieby ceitamty is meant to be obtained in 
oui coiuts ot justice, to inqime a little wherein this uncer- 
tainty, so frequently complained of, consists, and to what 
causes it owes it's original 

Ii hath sometimes been said to owe it's original to the 
number of our municipal constitutions, and the multitude of 
oui judicial decisions ® , which occasion, it is alleged, abund- 
ance of rules that militate and thwait with each other, as the 
sentiments oi capi ice ot successive legislatures and judges have 
happened to vary. The fact, of multiplicity, is allowed , and 
that thereby the researches of die student are rendered moie 
difficult and laborious, but that, with proper industry, the 
lesult of those inquiries will be doubt and indecision, is a 
consequence that cannot be admitted People are apt to be 
angry at the want of simplicity m our laws they mistake 
vai lety for confusion, and complicated cases for contradictory 
They bung us the examples of aibitrary governments, ol 
Denmaik, Muscovy, and Piussia, of wild and uncultivated 

* Spp the preface to sir John Davies’s reports wherein many of the follow- 
ing topics arc discussed more at hrge 
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nations, tlie savages of Africa and America , or of narrow 
domestic repuhJics, in antient Gieece and modem Switzei- 
land, and iinieasonably leqiiue the same jiaucit) of la>vs, llic 
same conciseness of practice, in a nation of fieemcn, a polite 
and commercial people, and a populous extent of teiutor> 

In an aibitraiy despotic goveiimient, wheie the lands aic 
at the disposal of the prince, the lules of succession, or the 
mode of enjoyment, must depend upon his will and pleasin e 
Hence there can be but few legal deteiminations i elating to 
the piopeity, the descent, or the conveyance of real estates, 
and the same holds in a stiongei degiee with legard to goods 
and chattels, and the contiacts i elating thereto Undei a 
tyrannical sway tiade must be continually m jeopardy, and 
of consequence can nevei be extensive tins theiefore puts an 
end to the necessity of an infinite numbei of rules, which the 
English meichant daily lecuis to for adjusting commercial 
difFeiences Maniages aic theie usually conti acted with 
slaves , or at least women are treated as sucli no laws can 
be therefore expected to regulate the rights of dovei, jom- 
tuies, and maiiiagc settlements Few also aio the pci sons 
who can claim the piivileges of any laws , the bulk of those 
nations, vzz the commonalty, boors, oi peasants, being nicitly 
villeins and bondmen Those are therefore left to the pii- 
vate coercion of then loids, are esteemed (in the contempla- 
tion of these boasted legislators) incapable of eithei iigbt oi 
injury, and of consequence aie entitled to no lediess We 
may see, in these arbitiary states, how large a field of legal 
contests is already looted up and destroyed 

Again, weie we a pooi and naked people, as the savages 
of America aie, strangeis to science, to commerce, and the 
arts as well of convenience as of luxury, we might peihaps be 
content, as some of them are said to be, to lefer all disputes 
to the next man we met upon the road, and so put a short 
[ 327 ] every controversy For in a state of nature there is no 

room for municipal laws, and the nearer any nation ap- 
proaches to that state, the fewer they will have occasion for 
When the people of Rome were little better than sturdy 
shepherds oi herdsmen, all their laws weie contained m ten 
or twelve tables , but as luxury, politeness, and ^lommion 

13 
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increased, the civil law increased in thfe same proportion , and 
swelled to that amazing bulk which it now occupies, thougli 
successively pruned and letienched b} the cmpeiois Theodo- 
sius and Justinian 

In like manner we may lastly obseive, that, in petty staters 
and narrow territories, much fewei laws will siifiice than in 
large ones, because theie aie fewei objects upon which the 
laws can operate The legulations of a private family aie 
short and well known , those of a prince’s household are ne- 
cessarily more various and diffuse 

The causes theiefoic of the multiplicity of the English law** 
are, the extent of the country which they govcin, the com- 
meice and lefinement of its inhabitants, but, above all, the 
libeity and propeUy of the subject These will naturally pto- 
duCe an infinite fund ol disputes, which must be terminated 
m a tudicial way , and it is essential to a free people, that 
these determinations be published and adhered to, that then 
pioperty may be as certain and fixed as the veiy constitution 
of their state Foi though in many other countues eveiy 
thing IS left m the hi east of the judge to deteimiiie, yet witli 
us he IS only to dvdaic and pronounce^ not to make or uexv- 
model^ the law Hence a multitude of decisions, oi cases ad- 
judged, will aiise, loi seldom will it happen that any one lule 
will exactly suit with many cases And in pioportion as the 
decisions of courts of judicature are multiplied, the law will 
be loaded with decioes, that may sometimes (though laiely) 
inteifere with each othei eithei because succeeding judges 
may not be apprized of the piior adjudication, or because 
they may think differently from their predecessoi s , oi be- 
cause the same arguments did not occur formerly ns at piesent , 
or, m fine, because of the natural imbecility and imperfection [ ] 

that attends all human proceedings But wheiever this hap- 
pens to be the case m any material point, the legislature is 
ready, and from time to time both may, and frequently does, 
intervene to remove the doubt, and, upon due delibeiation 
had, determines by a declaratory statute how the law shall be 
held for the future 

Whatever instances therefore of contradiction or uncer- 
tainty may have been gleaned from our i ecords, or reports, 
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must be imputed to the defects of human laws m general, and 
are not owing to any particular ill construction of the Eng- 
lish system Indeed the reverse is most strictly true The 
English law is less embarrassed with inconsistent resolutions 
and doubtful questions, than any other known system of the 
same extent and the same duration I may instance m the 
civil law the text wheieof, as collected by Justinian and his 
agents, is extremely voluminous and diffuse , but the idle 
comments, obscure glosses, and jarring interpretations grafted 
thereupon, by the learned jurists, are literally without number. 
And these glosses, which are mere private opinions of scho- 
lastic doctors, (and not like our books of reports, judicial de- 
terminations of the court,) are all of authority sufficient to be 
vouched and relied on which must needs breed great dis- 
t) action and confusion in their tubunals The same may be 
said of the canon law , though the text thereof is not of half 
the antiquity ^^ith the common law of England, and though 
the more antient any system of laws !«■, the more it is liable to 
be perplexed with the multitude of judicial decrees When 
therefore a body of laws, of so high antiquity as the English, 
IS in general so cleai and perspicuous, it argues deep wisdom 
and foresight in such as laid the foundations, and great care 
and circumspection in such as have built the superstructure 

But is not (it will be asked) the multitude of law-suits, 
which we daily sec and experience, an argument against the 
clearness and certainty ot the law itself^ By no means for 
[ 329 ] various disputes and controveisies which are daily 

to be met with in the course of legal proceedings, it is ob\ious 
to observe how very few aiise from obscurity in the rules oi 
maxims of law An action shall seldom be heard of to de- 
termine a question of inheritance, unless the fact of the descent 
be controverted But the dubious points which are usually 
agitated in our courts, arise chiefly from the difficulty there 
is of ascertaining the intentions of individuals, in their solemn 
dispositions of property , in their contracts, conveyances, and 
testaments It is an object indeed of the utmost importance 
in this free and commercial country, to lay as few restraints 
as possible upon the transfer of possessions from hand to 
hand, or their various designations marked out by the pi u- 
dence, convenience, necessities, or even by the caprice, of 

i8 
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their owners yet to investigate the intention of the owner is 
frequently matter of difficulty, among heaps of entangled 
conveyances or wills of a various obscurity The law rarely 
hesitates in declaring ifs own meaning , but the judges are 
frequently puzzled to find out the meaning of others. Thus 
the powers, the inteiest, the privileges, and properties of a 
tenant foi life, and a tenant in tail, are clearly distinguished 
and precisely settled by law but, wliat words in a will shall 
constitute this or that estate, lias occasionally been disputed 
for more than two centuries past, and will continue to be dis- 
puted as long as the carelessness, the ignorance, or singularity 
of testators shall continue to clothe their intentions m dark or 
new-fangled expressions. 

But, notwithstanding so vast an accession of legal contro- 
versies, arising from so fertile a fund as the ignorance and 
wilfulness of individuals, these will bear no comparison in 
point of number to those which are founded upon the disho- 
nest}^ and disingenuity of the parties by either their suggest- 
ing complaints that are false in fact, and thereupon bringing 
groundless actions , oi by then denying such facts as are true, 
in setting up unwarrantable defences -Ex facto oritw jus if 
theiefore the fact be perverted or misrepresented, the law 
which arises fiom thence will unavoidably be unjust or partial. 

And, m order to pi event this, it is necessary to set right the [ 330 ] 
fact, and establish the ti uth contended for, by appealing to 
some mode of pobatton oi Uial^ which the law of the country 
has ordained for a criterion of truth and falshood 

These modes of piobation or trial form in every civilized 
country the great object of judicial decisions And expeii- 
ence will abundantly shew, that above a hundred of our law- 
suits arise from disputed facts, for one where the law is doubted 
of About twenty days in the year aie sufficient m West- 
mi nster-hall, to settle (upon solemn argument) every demuirer, 
or other special point of law that arises throughout the nation : 
but two months are annually spent in deciding the truth of facts, 
before six distinct tribunals, in the several circuits of Eng- 
land exclusive of Middlesex and London, which afford a 
supply of causes much more than equivalent to any two of 
the laigest circuits. 

VOL III 
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Trial then is the examination of the matter of fact in 
issue of which there are many different species, according 
to the difference of the subject, or thing to be tried of all 
which we will take a cursory view ni this and the subsequent 
chapter. For the law of England so industriously endea- 
vours to investigate truth at any rate, that it will not confine 
Itself to one, or to a few, manneis of trial, but varies it’s 
examination of facts according to the nature of the facts them- 
selves this being the one invariable principle pursued, that 
as well as the best method of trial, as the best evidence upon 
that trial which the nature of the case affords, and no other, 
shall be admitted in the English courts of justice. 

The species of trials in civil cases are seven By record, 
by inspection^ or examination, by certificate, by mtnesses, by 
wager of battel, by wager of law, andbyjwr^ 

L First then of the trial by record. Tins is only used in 
one particular instance and that is where a mattei of record 
[ 331 ] IS pleaded in any action, as a fine, a judgment, or the like , 
and the opposite party pleads, riul tiU rccmdfi that there is 
no such matter of record existing upon this, issue is tendered 
and joined m the following foim, and this he prays may be 

inquired of hy the record, and the other doth the like,” 
and hereupon the party pleading the record has a day given 
him to bring it in, and proclamation is made in court for him 
to bring forth the record by him in pleading alleged, or 
“ else he shall be condemned and, on his failure, his anta- 
gonist shall have judgment to recover The trial therefore 
of this issue IS merely by the lecoid , for, as sii Edward Coke ^ 
observes, a record or enrollment is a monument of so high a 
nature, and impoiteth in itself such absolute verity, that if it 
be pleaded that there is no such record, it shall not receive 
any trial by witness, jury, or otheiwise, but only by itself 
Thus, titles of nobility, as whether earl or no earl, baron or no 
baron, shall be tried by the king’s writ or patent only, which 
IS matter of record Also in case of an alien, whether alien 
friend or enemy, shall be tried by the league oi treaty between 
his sovereign and ours , for every league or treaty is of re- 
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' 6 Rep 55. 



Ch,22 


WRONGS 


S31 


cord And also, whether a manor be to be held m antient 
demesne or not, shall be tried by the record of domesday m 
the king’s exchequer® (1) 

11. Trial by inspection or examination^ is when for the 
greater expedition of a cause, in some point or issue being 
either the principal question, or arising collaterally out of it, 
but being evidently the object of sense, the judges of the court, 
upon the testimony of then own senses, shall decide the point 
in dispute For, where the affirmative or negative of a ques- 
tion IS matter of such obvious determination, it is not thought 
necessary to summon a jury to decide it , who are properly 
called in to inform the conscience of the court in respect of 
dubious facts and theiefore when the fact, from it’s nature, 
must be evident to the court either from ocular demonstration 
or other irieiragable proof, there the law departs from it*s [ 332 ] 
usual resort, the verdict of twelve men, and relies on the 
judgment ol the court alone As in case ot a suit to reverse 
d fine for non-age of the cognizor, oi to set aside a statute or 
recognizance entered into by an infant, here, and m other 
cases of the like sort, a wiit shall issue to the sheriff^, com- 
manding him that he constiain the said party to appear, that 
It may be ascertained by the view of his body by the king’s 
justices, whethei he be of full age or not, “ ut per aspectum 
corpoiiii sill constai e j)otertt justiciarus nostiiSy si jnaedictus 
A sit plmae aetatis necne ® ” If however the court has, 
upon inspection, anj- doubt of the age of the party, (as may 
frequently be the case,) it may proceed to take proofs of the 
fact , and, particularly, may examine the infant himself upon 
an oath of Don due, veritatem diceie, that is, to make true 
answer to such questions as the court shall demand of him . 
or the court may examine his mother, his godfather, or the 
like*' 

9 Rep 31 merly, according to Glanvil, (/IS 

' Ibul r 15 ) tried by a jury of eight men, 

^ Ibid though now it is tried by inspection 

® TTns question of non-age was for- 2 Roll Abr 573, 

(l) See Tidd*8 Practice, 781 7th edit , ub to the distinctions in form 
and the course of proceeding when the record pleaded is of the same, or 
a different court from that m which it is pleaded 
B B 2 
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In like manner if a defendant pleads in abatement of the 
suit that the plaintiff is dead^ and one appears and calls him- 
self the plaintiff, which the defendant denies , in this case the 
judges shall determine by inspection and examination, whether 
he be the plaintiff or not ^ Also if a man be found by a jury 
an idiot a nativitate^ he may come in person into the chancery 
before the chancellor, or be brought there by bis friends, to 
be inspected and examined, whether idiot or not and if, upon 
such view and inquiry, it appears he is not so, the verdict of 
the jury, and all the proceedings thereon, are utterly void and 
instantly of no effect ‘ 

Another instance in which the trial by inspection may be 
used, IS when, upon an appeal of maihem, the issue joined is 
whether it be maihem or no maihem, this shall be decided by 
L 333 ] the court upon inspection , for which purpose they may call 
in the assistance of surgeons K And, by analogy to this, m 
an action of trespass for maihem, the court (upon view of such 
maihem as the plaintiff has laid in his declaration, or which 
IS certified by the judges who tried the cause to be the same 
as was given in evidence to the jury) may increase the da- 
mages at their own discretion ^ , as may also be the case upon 
view of an atrocious battery ' But then the battery must 
likewise be alleged so certainly m the declaration, that it may 
appear to be the same with the battery inspected. 

Also, to asceitam any circumstances relative to a particu- 
lar day past, it hath been tried by an inspection of the almanac 
by the court Thus, upon a writ of error from an inferior 
court, that of Lynn, die eiror assigned was that the judgment 
was given on a Sunday, it appearing to be on 26 February, 
26 Eliz. and upon inspection of the almanacs of that year, it 
was found that the 26th of February in that year actually fell 
upon a Sunday this was held to be a sufficient trial, and that 
a trial by a jury was not necessary, although it was an error 
m fact , and so the judgment was reversed But, m all 


^ 9 Rep 30 
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these cases, the judges, if they conceive a doubt, may order 
It to be tried by jury. (2) 

III The trial by ceitificate is allowed m such cases, where 
the evidence of the person certifying is the only proper cnte- 
iion of the point in dispute. For, when the fact in question 
lies out of the cognizance of the court, the judges must rely 
on the solemn averment or information of persons in such A 
station, as affords them the most clear and competent know- 
ledge of the truth As therefore such evidence (if given to a 
jury) must have been conclusive, the law, to save trouble and 
ciicuity, permits the fact to be determined upon such certifi- 
cate merely Thus, 1 If the issue be whethei A was absent 
with the king in his army out of the leahn in time of war, 
this shall be tried ^ by the ceitificate of the mareschall of the 
king’s host m writing iiiidei his seal, which shall be sent to [ 334 ] 
the justices 2 If, m ordei to avoid an outlawry, or the like, 
it was alleged that the defendant was m prison, idfia mare, at 
Bourdeaux, oi m the service of the mayor of Bourdeaux, 
this should have been tiied by the certificate of the mayor, 
and the like of the captain of Calais ®. But when this was 
law P, those towns were under the dominion of the crown of 
England And therefore, by a parity of reason, it should 
now hold that in similar cases, arising at Jamaica or Minorca, 
the trial should be by certificate from the governor of those 
islands We also find‘s that the certificate of the queen’s 
messenger, sent to summon home a peeress of the realm, was 
formerly held a sufficient trial of the contempt in refusing to 
obey such summons 3 For matters within the realm, the 
customs of the city of London shall be tried by the certificate 
of the mayor and aldermen, certified by the mouth of their 
recorder ^ , upon a surmise from the party alleging it, that the 
custom ought to be thus tried else it must be tried by the 

" Litt § 102 q Dyer 176, 177 

° 9 Rep 31 ■'Co Lite 74 4 Buft* 24S 

P 2 Roll Abr 583 


(2) It cannot fail to strike the reader as extraordinary that the judges 
should have been thought competent to decide by inspection the greater 
number of questions here stated , and, in fact, the trial by inspection is 
seldom or never resorted to in modern practice 
B B 3 
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country *. As, the custom of distributing the effects of free- 
men deceased , of enrolling apprentices , or that he who is 
free of one trade may use another , if any of these or other 
similar points come in issue (3) But this rule admits of an ex- 
ception, where the corporation of London is party, or inter- 
ested, in the suit , as in an action brought for a penalty in- 
Ricted by the custom , for there the reason of the law will not 
endure so partial a trial but this custom shall be determined 
by a jury, and not by the mayor and aldermen, certifying by 

Bro Abr iit Inal pi 96 


( 3 ) See antejVol I p 76 This privilege of London, (see Hobart, 
p 86 ) “ 18 to be understood of such customs as are of the nature of local 
** laws, peculiar laws for that city, general to all the citizens differing from 
the general law of the kingdom,” such as the distribution of the effects 
of deceased freemen By these laws the citizens act, and it is but justice 
that they should be tried and indemnified by them, even where they are 
sued in the king’s general courts Then, as the judges of these courts 
cannot be supposed to be cognisant of these customs, when they come 
before the court for the first time, they take the beat evidence they can 
have of them, a formal ceitiRcate of them from the major and aldermen, 
the judges of the city courts, through the mouth of their recorder But 
when a custom does not come before them for the first time, that is, has 
once been certified, it then falls within the rule applicable to any other 
general custom, which having been once tried, determined, and recorded, 
comes to be pleaded again afterwards m the same court , the court then 
being cognisant of it, takes notice of it judicially, and will not suffer it to 
be certified over again Blaquiere v HawhiUy Dougl J80 

In the privilege thus explained, there is scarcely any thing more than 
an application of general principles in the administration of justice, that a 
party living under particular laws should be entitled to the protection of 
those laws, wherever his conduct may be called in question , and that the 
courts of one jurisdiction should receive from those of the other, by their 
certificate, the particular laws m question But where the matter in dis- 
pute 18 not a point of customary law, but of prescriptive right or interest, 
which the city claims to enjoy, and which may affect the rights or interests 
of other persons, these principles do not apply, and it would be unjust to 
allow the party to be witness and judge in his own cause It is said that 
a grant of cognisance of pleas before the steward of the grantee may ex- 
tend even to cases in which the grantee is party, because the steward is 
judge and not the grantee, as the king’s judges ordinarily try causes in 
which he is party But in the case of London the certificate is not the 
recorder’s, but that of the mayor and aldermen The certificate is con- 
clusive and cannot be reversed , and the only remedy for a false one is by 
action on the case, not against the recorder, who is purely ministeriel) but 
the mayor and aldermen. Hob 87 v Savadge 
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the mouth of their recorder K 4. In some cases the sheriff of 
London’s certificate shall be the final trial as if the issue be, 
whether the defendant be a citizen of London or a foreigner % 
in case of privilege pleaded to be sued only in the city courts. 

Of a nature somewhat similar to which is the trial of the pri^ 
vilege of the university, when the chancellor claims cognizance 
of the cause, because one of the parties is a privileged person [ 335 ] 
In this case, the charters, confirmed by act of parliament, di- 
rect the trial of the question, whether a privileged person or 
no, to be determined by the ceitificate and notification of the 
chancellor undei seal , to which it hath also been usual to 
add an affidavit of the fact but if the parties be at issue be- 
tween themselves, whethei A is a member of the university 
or no, on a plea of privilege, the tiial shall be then by jury, 
and not by the chancellor’s certificate " because the charters 
direct only that the privilege be allowed on the chancellor’s 
ceitificate, when the chum of cognizance is made by him, and 
not wheie the defendant himself pleads his privilege so that 
this must be left to the ordinary couise of determination (4) 

5. In matters of ecclesiastical jurisdiction, as marriage^ and 
of couise genet al hastaidy , and also excommunication and ot^ 
dets^ these, and other like matteis, shall be tried by the 
bishop’s certificate "" As if it be pleaded m abatement, that 
the plaintiff is excommunicated, and issue is joined thereon , or 
it a man claims an estate by descent, and the tenant alleges 
the demandant to be a bastard , or if on a wi it of dower, the 
hell pleads no mariiage , or if the issue in a quare impedit be, 
whethei or no the church be full by institution , all these 
being matters of mere ecclesiastical cognizance, shall be tried 
by certificate from the ordmary But in an action on the 
case for calling a man bastard, the defendant having pleaded 
in justification that the plaintiff was really so, this was directed 
to be tried by a jury * because, whether the plaintiff be found 
either a general or special bastard, the justification will be 
good ; and no question of special bastardy shall be tried by 

Co Litt 74 2 Lev 250 

* Hob 179 


‘ Hob 85 
Co Litt 74 
“ 2 Roll Abr 583 


(4) See ante, p 85 n (u) 
B B 4 
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the bishop^s certificate, but by a jury ^ For a special bas- 
taid IS one born before marriage, of parents who afterwards 
intermarry which is bastardy by our law-, though not by the 
ecclesiastical. It would therefore be improper to refer the 
trial of that question to the bishop , who, whether the child 
C 336 ] be born before or aftei mariiage, will be sure to return or 
certify him legitimate' (5) Ability of a clerk presented % 
admission^ institution^ and depiivatwn of a clerk, shall also be 
tned by certificate from the ordinary oi metiopolilan, because 
of these he is the most competent judge but induction shall 
be tried by a jury, because it is a mattei of public notoriety % 
and IS likewise the corporal investiture of the temporal profits 
designation of a benefice may be tried in eithei way ^ , but it 

y Dyer 79 2 Inst 632 Show Pari c 88 

* Sec Introd to the great charter, 2 Roll Abr 583, 

edit Oxon sub a7ino 12^3 Dyer 228 

* See Book I ch 11 '*2 Roll Abr 588 

(5) The progress of this matter is rather curious, and is detailed by the 
author in his introductory discourse to the hi'^tory of the charters, pp Iv 
Ivii In the year 1 180, 26 II 2 , Pope Alevander directed, under pain of 
spiritual censures, that those whom wc call special bastards, should be ad- 
mitted to the secular mhciitances of their parents The English lawyers, 
however, still held that such persons were not inheritable m England 
But as the trial, whether bastard or not, was by certificate from the bishops, 
and they made returns sometimes evaswe, and sometimes according to the 
canon, but in defiance of the common, Uw , to remedy this it was or- 
dained in a parliament held at Tewkesbuiy, A D 1234, 18 II 3 , that for 
the future the question submitted to them should be “ whether born be- 
fore nuptials or no,” to which they should return a direct answer This 
drove them in the parliament held at Merton, m the next yeai, to declare 
openly, that they neither would nor could make any return to this new 
form of inquisition, because that would be to the prejudice of holy church , 
and they implored the barons to admit Alexander's canon , their request 
was met by the memorable answer, Nolumus leges Ai}glice mutare, 

The refusal of the bishops, however, set the judges on considering how 
special bastardy was to be ascertained, and it was soon perceived that m 
truth It was not a question of a spiritual nature , for assuming the lega- 
lity of the marriage (which in such a question would always be admitted), 
the dispute could only be concerning the priority or posteriority of the 
birth, which was a matter whereof laymen were as competent judges as 
the clergy And so it came to be established law, that though general 
bastardy, which involved the question of the legality of the marriage, 
should be tried by the bishop’s certificate, yet special bastardy should be 
by a jury 
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seems most properly to fall within the bishop's cognizance. 

6 The trial of all customs and practice of the courts shall be 
by certificate from the proper officers of those courts respec- 
tively , and, what leturn was made on a writ by the sheriff 
or under-sheriff, shall be only tried by his own certificate * 

And thus much for those several issues, or matters of fact, 
which aie proper to be tried by ceitificate 

IV A FOURTH species of trial is that by xvtinesses, pei 
testes^ without the intervention ot a jury This is the only 
method of trial known to the civil law, m which the judge 
IS lett to form in his own breast his sentence upon the credit 
ot the witnesses examined but it is very raiely used in our 
law, which prefers the trial by jury before it in almost every 
instance Save only that wluri a widow brings a writ of 
dower, and the tenant pleads that the husband is not dead , 
this being looked u^wii as a dilatory plea, is in favour of the 
widow, and foi greater expedition allowed to be tried by wit- 
nesses examined before the judges and so, saith Finch 
shall no other case in ouy law But sir Edward Coke * men- 
tions some otheis as to try whether the tenant in a real 
action was duly summoned, or the validity of a challenge to a 
juror ^o that Finch's observation must be confined to the 
trial of diiect, and not collateral, issues (6) And in every case 
sir Edward Coke lays it down, that the affirmative must be 
proved by two witnesses at the least 

V The next species of trial is of gieat antiquity, but much [ 337 
disused , though still in force if the parties chuse to abide by 

It , I mean the trial by xvaget of battel (7) This seems to 
have owed its original to the military spirit of our ancestors, 

' 9 Rep 31 L 423 « I Inst 6 

(6) In the Repoits, b 9 p 30 , other analogous instances direct issues, 
which are to be tried by witnesses, are given , as if a widow brings an ap- 
peal of the death of her husband, or an assise to recover land, and the 
husband’s life is pleaded, m both cases the tnal will be by witnesses 
Probably Finch’s instance, stated very concisely, was intended to include 
these 

(7) By the 59 G 3 c 46 it is enacted that for the future in no writ 
of right shall the tenant be received to wage battel, nor shall issue be 
joined, nor trial be had by battel in any writ of right 
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joined to a superstitious frame of mind it being in the nature 
of an appeal to Providence, under an apprehension and hope 
(however presumptuous and unwarrantable) that heaven would 
give the victory to him who had the right The decision of 
suits, by this appeal to the God of battles, is by some said to 
have been invented by the Burgundi, one of the noithern or 
German clans that planted themselves m Gaul And it is 
true, that the first written injunction of judiciary combats that 
we meet with, is in the laws of Gundebald, AD 501, which 
are preserved in the Buigundian code Yet it does not seem 
to have been meiely a local custom of this or that particular 
tribe, but to have been the common usage of all those warlike 
people from the earliest times And it may also seem from 
a passage in Velleius Paterculus that the Germans when fiist 
they became known to the Romans, were wont to decide all 
contests of right by the swoid for when Quintilius Varus 
endeavoured to introduce among them the Roman laws and 
method of trial, it was looked upon (says the historian) as a 

7iovitas tncogmtae disciplinae^ nt solita mmib decnin jure 
“ ieymtnaieniut And among the antlent Goths m Sweden 
we find the piactice of judiciary duels established upon much 
the same footing as they formerly were in oui own country ^ 

This trial was introduced into England among othei Noi- 
man customs by William the conqueroi , but was only used 
m tluee cases, one militaiy, one criminal, and the third civil 
The first m the court-martial, or court of chivalry and ho- 
nour ^ , the second m appeals of felony *, of which we shall 
speak m the next book, and the third upon issue joined m a 
[ 338 ] writ of right, the last and most solemn decision of leal pro- 
perty For in wilts of right the jm pi opi letatis^ which is fre- 
quently a matter of difficulty, is m question , but other real 
actions being merely questions of the jm pos^essionis^ which 
are usually more plain and obvious, our ancestors did not in 
them appeal to the decision of Providen.ee Another pretext 
for allowing it, upon these final writs of right, was also for 
the sake of such claimants as might have the true right, but 


^ Seld of duels c 5 
‘ Z 2 c 118 

Stiernh dejure Su€<m / 1 c 7 


^ Co Litt 261 
’ 2 Hawk C c 45 
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yet by the death of witnesses, or other defect of evidence, be 
unable to piove it to a jury. But the most curious reason of 
all IS given in the mirror that it is allowable upon warrant 
of the combat between David for the people of Israel of the 
one party, and Goliah for the Philistines of the other party . 
a reason which pope Nicholas I very seriously decides to be 
inconclusive " Of battel therefore on a writ of right we 
are now to speak , and although the writ of right itself, and 
of course this trial thereof, be at present much disused , yet, 
as It IS law at this day, it may be matter of curiosity, at least, 
to inquire into the forms of this proceeding, as we may gather 
them from antient authois 

The last tiial by battel that was waged m the court of com- 
mon pleas at Westminster (though there was afterwards*' one 
in the court of chivah\ in 1631 , and another in the county 
palatine of Dio ham ^ in 1638) was m the thiiteenth year of 
queen Eli7abeth, A D 1 571, as leported by sir James Dyer® 
and was held in Toth ill-fields, Westminster, non sine magna 
juris consnltcnum i^eitiohatione^^ saith sii Henry Spelm an % 
who was himself a witness of the ceremony The form, as 
appears from the authois before cited, is as follows 

When the tenant m a writ of right pleads the general 
issue, VIZ that he hath more right to hold, than the demand- 
ant hath to recovei , and offers to prove it by the body of his [ 339 
champion, which tender is accepted by the demandant , the 
tenant in the first place must produce his champion, who, by 
throwing down his glove as a gage or pledge, thus Vuages or 
stipulates battel with the champion of the demandant, who, 
by taking up the gage or glove, stipulates on his part to ac- 
cept tlie challenge. The reason why it is waged by cham- 
pions, and not by the parties themselves, m civil actions, is 
because, if any party to the suit dies, the suit must abate and 

"*cS§23 III 12 Finch L 421 Dyer 301 

" Decret part 2 cans 2 yw 5 c 22 2 Inst 247 

^ Append No I § 5 *1 Rushw coll vol 2 part 2 fol 112 

p Glanvil I 2 c 3 Vet nat hrev 1 9 Rym 322 
Jol 2 Nov Nar tit Droit patent, fol Cro Car 512 

221 [edit 1534 ; Year-book, 29 Edw ^ Dyer 301 

^ Gloss 102 
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be at an end for the present j and therefore no judgment 
could be given foi the lands m cjuestion, if either of the par- 
ties were slam in battel * and also that no person might 
claim an exemption from this trial, as was allowed m criminal 
cases, where the battel was waged in person. (8) 

A PIECE of ground is then m due time set out, of sixty 
feet sauare, enclosed with lists, and on one side a court 
erected for the judges] of the court of common pleas, who 
attend there in their scarlet robes, and also a bar is pre- 
pared for the learned serjeants at law When the court sits, 
which o«ght to be by sunrising, proclamation is made toi the 
parti4ll, ted their champions, who are introduced by two 
knighb, and are dressed in a coat of armour, wrth red san- 
dals, barelegged from the knee downwards, bareheaded, and 
HKth bare arms to the elbows The weapons allowed them 
al* only llMttius, or staves of an ell long, and a four-cornered 
so that death very seldom ensued this civil 
In the court military indeed they fought with sword 
«td^nce, according to Spelmaii and Ilushwoith, as likewise 
in France only villeins fought with the buckler and baton, 
gentlemen armed at all points And upon this and other 
circumstances, the president Montesquieu ^ hath with great 
ingenuity not only deduced the impious custom ot private 
duels upon imaginary points of honour, but hath also traced 
the heroic madness of knight-errantry, from the same oiiginal 
ofjudicial combats But to proceed 

[ 340 ] When the champions, thus armed with batons, arrive 
within the lists or place of combat, the champion of the tenant 
takes his adversary by the hand, and makes oath that the 
tenements in dispute are not the right of the demandant, 

^ Co Litt 294 Dyvcrat/e des courts, 304 “ Sp L U 28 c 20 22 

(8) In the year-book, 1 H 6 p G , i3 an entry of the proceedings in wager 
of battel, up to the time of the battel, in a writ of right for the manor of 
Cappenhow, m Cumberland, between Sir Peter C and Henry Percy, Earl 
of Northumberland The Earl made default at the day, the report se- 
veral times intimates that the proceedings were very carefully settled, and 
therefore it may be a good precedent to refer to in a matter of some cu- 
nosity 
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and the champion of the demandant, then taking the other 
by the hand, swears in the same manner that they are , so 
that each champion is, or ought to be, thoroughly persuaded 
of the truth of the cause he fights for Next an oath against 
sorcery and enchantment is to be taken by both the cham- 
pions, in this or a similar form Hear this, ye justices, that 
“ I have this day neither eat, drank, nor have upon me, 
neither bone, stone, ne grass , nor any enchantment, sor- 
«« eery, or witchcraft, whereby the law of God may be abased, 
or the law of the devil exalted So help me God and his 
saints (9) 

The battel is thus begun, and the combatants are bound 
to fight till the stars appear in the evening and, if the cham- 
pion of the tenant can defend himseit till the stars appear, the 
tenant shall prevail in his cause , for it is sufficient for him 
to maintain his ground, and make it a drawn battle, he being 
already in possession , but, if victory declares itself for either 
party, for him is judgment finally given This victory may 
arise, from the death of either of the champions which in- 
deed hath rarely happened , the whole ceremony, to say the 
truth, bearing a near resemblance to certain rural athletic 
diversions, which are probably derived from this original 
Or victory is obtained, if either champion proves recreanty 
that is, yields, and pronounces the horrible word of craven , 
a word of disgrace and obloquy, rather than of any deter- 
minate meaning But a hoirible word it indeed is to the 
vanquished champion since as a punishment to him for for- 
feiting the land of his principal by pronouncing that shameful 
word, he is condemned, as a lecreant, amtUeie libetam legerriy 
that is, to become infamous, and not be accounted Itber et 
legahs homo , being supposed by the event to be proved for- 


(9) In order to prevent any unfairness in the arms, or the use of any 
enchantments, the champions appear to have been compelled sometimes to 
strip themselves of their accoutrements, and leave them under the care of 
an officer of the palace, for the inspection of the judges , and that this 
was not always unnecessary, we may easily believe, in the year-book, 
29 E 3 p 12 , where this was done in a suit between the bishop and earl of 
Salisbury, for Salisbury castle, the reporter says, ** and it was said that thei 
justices bad found in the coat of Shawel, who was the bishop’s champioji, 
several rolls of 'orisons, and sortileges’ ” 
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sworn, and therefore never to be put upon a jury or admitted 
as a witness m any cause 

[ 341 ] This is the form of a trial by battel, a trial which the 
tenant, or defendant in a writ of right, has it in his election 
at this day to demand , and which was the only decision of 
such writ of right after the conquest, till Henry the second 
by consent of parliament introduced the grand assise ", a pe- 
culiar species of trial by jury, m concuirence therewith, 
giving the tenant his choice of either the one oi the other. 
Which example, of discountenancing these judicial combats, 
was imitated about a century afterwards m France, by an 
edict of Louis the pious, A D 1260, and soon after by the 
rest of Europe The establishment of this alternative, Glan- 
vil, chief justice to Henry the second, and probably his ad- 
viser herein, considers as a most noble impiovement, as in 
fact Jt was, of the law * 

VI A SIXTH species of trial is by waget of law^ vadiUtio 
legt% as the foregoing is called \i^age) of battel^ vadiatio diielli 
because, as in the former case, the defendant gave a pledge, 
gage, or vadium^ to try the cause by battel , so here he was 
to put in sureties or vadios^ that at such a day he will make 
his law, that is, take the benefit which the law has allowed 
him y For our ancestors considered, that there were many 
cases where an innocent man, of good credit, might be over- 
borne by a multitude of false witnesses, and theiefore esta- 
blished this species of trial, by the oath of the defendant 
himself, for it he \vill absolutely swear himself not chargeable, 
and appears to be a person of reputation, he shall go fiee 
and for ever acquitted of the debt, oi other cause of action 

Append No I § 6 perenim infamtae ojyirrobrium ^lius in- 

^ Est autem magna assisa regale quod- feslt et tnvtrecundi verbi, quod in ore 
dam benefiuum, clementui prmcipiSf de vtcli turjyiter sonatf consecutivum Ex 
consdio proccrumt populis tnduUum , aequitate autem Ttiaxima prodita est le- 
qno vitae bominumt et status integntati gaits ista institutio Jus entm, quod post 
tarn salubrUer consuliiur^ ui injure quod multas et longas dilattones vtx emncitur 
quis in libero soli tenemento jmsidet reti~ ])er duellumf per benejiaum istius consli- 
nendOf duellt casum declinare possint ho- tutionis commodtus et ucceleratius expe- 
7nines amlnguum Ac per hoc conlingitt dUur {12 cl) 
insperatae et praematurae mortis uUi- J Co. Litt 295 
mum evadere supplxcxumt vel saltern 
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This method of trial is not only to be found in the codes 
of almost all the northern nations, that broke m upon the 
Roman empire, and established petty kingdoms upon it’s 
rums * , but it’s original may also be traced as far back as the 
Mosaical law. ‘‘ If a man deliver unto his neighbour an ass, 

‘‘ or an ox, or a sheep, or any beast to keep , and it die, or 

be hurt, or driven away, no man seeing it , then shall an 

oath of the Lord be between them both, that he hath not 
“ put his hand unto his neighbour’s goods , and the owner of 
“ it shall accept theieof, and he shall not make it good » ” 

We shall likewise be able to discern a manilest resemblance, 
between this species of trial, and the canonical purgation of 
the popish clergy, when accused of any capital crime The 
defendant oi person accused was in both cases to make oath 
of his own innocence, and to produce a certam number of 
compurgators, who swore they believed his oath Somewhat 
similar also to this is the saa ametiHim decistoniSy or the volun- 
tary and decisive oath of the civil law ^ , where one of the 
parties to the suit, not being able to prove his charge, offers 
to refer the decision of the cause to the oath of his adversary 
which the adveisary was bound to accept, or tender the same 
proposal back again , otherwise the whole was taken as con- 
fessed by him But, thougli a custom somewhat similar to 
this prevailed formerly in the city of London yet in general 
the English law does not thus, like the civil, reduce the 
defendant, in case he is in the wrong, to the dilemma of 
either confession or perjury but is indeed so tender of per- 
mitting the oath to be taken, even upon the defendant’s own 
request, that it allows it only in a very few cases, and in 
those it has also devised other collateral remedies for the 
party injured, in which the defendant is excluded from his 
wager of law 

The manner of waging and making law is this. He that [ 343 ] 
has waged, or given security, to make his law, brings with 
him into court eleven of his neighbours a custom, which we 
find particularly described so early as in the league between 

* Sp L b 28 c 13 Stieruhook, ■ £xod xxii 10 

dejure Sueonum I \ c 9 Feud I, I ** Cod 4 1 12 
/ 4 10 28 ' Bro t ley gager *1*1 
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Alfred and Guthrun the Dane'*, for by the old Saxon con- 
stitution every man's credit m courts of law depended upon 
the opinion which his neighbours had of his veracity The 
defendant, then standing at the end of the bar, is admonished 
by the judges of the nature and danger of a false oath ® And 
if he stiJl persists, he is to repeat this or the like oath Hear 
<< this, ye justices, that I do not owe unto Richard Jones the 
sum of ten pounds, nor any penny thereof, in manner and 
‘‘ form as the said Richard hath declared against me So 
“ help me God ” And thereupon his eleven neighbours, or 
compmgators, shall avow upon their oaths, that they believe 
in their consciences that he saith the truth , so that himself 
must be sworn de Jidehtate, and the eleven de cieduhtate^ 
It IS held indeed by later authorities that fewer than eleven 
compurgators will do but sir Edward Coke is positive that 
there must be this number , and his opinion not only seems 
founded upon better authority, but also upon better reason 
for, as wager of law is equivalent to a verdict in the defend- 
ant's favour. It ought to be established by the same or equal 
testimony, namely, by the oath of twelve men And so indeed 
Glanvil expresses it *^5 “ jurabit duodecima manu " and in 
9 Hen III., when a defendant in an action of debt waged his 
law, it was adjudged by the court quod dejendat se duodecima 
manu * " Thus too, m an author of the age of Edward the 
first we read, adjudicahitur reus ad legem suam duodecima 
** Tthanuy And the antient treatise, entitled, Dyversiie des 
courtSy expressly confirms sir Edward Coke's opinion’ (10) 


** Cap 3 Wilk LL Angl Sax 
« Salk G82 
^ Co Litt 295 
« 2VeMtr 171 
^ / 1 c 9 
* FiU Abr t ley 78 


^ Hejigham magna c 5 
* II covteni aver^ cue luy xi maynz de 
jurer oue luyy se que liz entendre en 
tour consciens que il dtsoyt voier (fol 305 
edit 1534 ) 


(lO*) In the case gf K%n^ v WtUianiSy 2B & C 538 , the defendant having 
waged his law, applied to the court to assign the number of compurgators, 
with whom he should come to perfect it It was contended for him that 
the books left the number uncertain, and that it was the office of the 
court to assign it in each case But the court refused the application, and 
left him to bring as many as he thought sufficient, observing that the ques- 
tion would be more fairly discussed if the plaintiff should object to the 
number bi ought, when both sides would be heard The defendant then 
prepared to bnng eleven, but the plaintiff abandoned the action 
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It must be however observed, that so long as the custom 
continued of producing the secta^ the suit^ or witnesses to give 
probability to the plamtifF’s demand, (of which we spoke in 
a former chapter,) the defendant was not put to wager his 
law unless the %ecta was first produced, and their testimony 
was found consistent. To this purpose speaks magna caHa^ 
r 28 Nullus baUivus de caetero ponat ahquem ad legem 
mamfestam^* (that is, wager of battel,) ^^nec adjiiramentumi' 

(that IS, wager of law,) simplici loquela (that is, merely 
by his count or declaration,) “ sine testibus fidelibus ad hoc 
inductis Which Fleta thus explains St petens sectam 
“ produxerit^ hoc est testimonium hominum legahum qui con^ 
tractui inter eos habito interfuerint prtesentes^ qui a judtce 
examinati^ si concoides inveniantur^ tunc reus pothrit ua- 
diare legem mam contra petentem et contra sectam suam pro~ 

‘‘ latam , ***et si secta vai tabtlts invematur^ extunc non tenebitur 
legem Dadiare contra sectam lUamP It is true indeed, that 
Flet^ expressly limits the number of compurgators to be only 
double to that of the secta produced , ut si duos vel tres 
“ testes pt oduxerit adprobandnm, Oportet quod defensio fiat per 
“ quatuor vel pe) sex, ita quod pro quolibet teste duos producat 
‘‘ jmatores^ usque ad duodecim ” so that according to this 
doctrine the eleven compurgators were only to be producedy 
but not all of them sworn, unless the secta consisted of six. 

But, though this might possibly be the rule till the production 
of the secta was generally disused, since that time the dwo- 
decima manus seems to have been generally required 

In the old Swedish or Gothic constitution, wager of law 
was not only permitted, as it still is in criminal cases, unless 
the fact be extremely clear against the prisoner", but was 
also absolutely required, in many civil cases which an authot 
of their own ^ very justly charges as bemg the source of fre- 
quent peijury. This, he tells us, was owing to the popish 
ecclesiastics, who introduced this method of purgation from 
their canon law , and, having sown a plentiful crop of oaths 
in all judicial proceedings, reaped afterwards an ample har- C 345 ] 
vest of perjuries, for perjuries were punished m part by 

*" / 2 c 63 ® Mod Un. Hist uxm 2S 

“ Bro Abr t 'ley gager 9 p Stiemhook 9 

VOL. HI. 
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pecuniary fines, payable to the coffers of the church But with 
us in England wager of law is never required , and is then 
only admitted., where an action is brought upon such matters 
as may be supposed to be privately transacted between the 
parties, and wherein the defendant may be piesumed to have 
made satisfaction without being able to prove it Therefore 
It IS only in actions of debt upon simple contract, or foi 
amercement ( 1 1 ), in actions of detinue, and of account, where 
the debt may have been paid, tlie goods restoied, or the 
account balanced, without any evidence of eithei , it is only 
in these actions, I say, that the defendant is admitted to wage 
his law'i so that wager of law lieth not, when theie is any 
s}>ecialty, (as a bond or deed,) to chaige the defendant, for 
that would be cancelled, it satisfied, but when the debt 
gioweth by word only noi doth it lie in an action of debt, 
for arrears of an account, settled by auditors m a formei 
action ^ And by such wager of law (when admitted) the 
plaintiff IS perpetually barred, for the law, in the simj^licity 
ot the antient times, presumed that no one would forsweai 
himself for any worldly thing® Wager ot law, liowevei, 
lieth in a real action, where the tenant alleges he was not 
legally summoned to appeal, as well as m mere personal 
contracts * 

A MAN outlawed, attainted for false verdict, or foi con- 
spiracy oi pel jury, or otherwise become infamous as by pro- 
nouncing the horrible word in a trial by battel, shall not be 
permitted to wage his law Neithei shall an infant undei the 
age of twenty-one, toi he cannot be admitted to his oath , 
and theieforc, on the other hand, the course of justice shall 
flow equally, and the defendant, where an infant is plaintiff, 
shall not wage his law But a feme-covert, when joined with 
her husband, may be admitted to wage her law and an alien 
shall do it in his own language 

' Co Litt 295 f Finch L 423 

*■ 10 Rep 103 “Co Litt 295 

* Co Litt 295 


(n) In a couit not of record, for, if the amerciament were imposed 
by a court of record, the defendant could not wage his law Co Litt 
295 a 
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It is moreover a i ule, that where a man is compellable by 
law to do any thing, whereby he becomes creditor to another, 
the defendant m that case shall not be permitted to wage his 
law lor then it would be m the power of any bad man to 
lun in debt first, against the inclinations of his creditor, and 
afterwards to swear it away But where* the plaintiff hath 
given voluntary credit to the defendant, there he may wage 
his law, for, by giving him such credit, the plaintiff has 
himself borne testimony that he is one whose character may 
be trusted Upon this principle it is, that m an action of 
debt against a piisoner by a gaoler for his victuals, the de- 
fendant shall not wage his law . lor the gaoler cannot refuse 
the prisoner, and ought not to suffer him to peiish for want 
of sustenance But otherwise it is for the board oi diet of a 
man at liberty In an action of debt brought by an attorney 
for his fees, the defendant cannot wage his law, because the 
plaintiff* is compellable to be his attorney And so, if a 
servant be retained according to the statute of labourers, 

SEliz c 4 which obliges all single peisons of a certain age, 
and not having other visible means of lively hood, to go out 
to service , m an action of debt for the wages of such a ser- 
vant, the master shall not wage his law, because the plaintiff 
was compellable to seive But it had been otherwise, had 
the hiring been by special contiact, and not according to the 
statute 

In no case wheie a contempt, trespass, deceit, or any 
injury *with force is alleged against the defendant, is he per- 
mitted to wage his law for it is impossible to presume he 
has satisfied the plaintiff }\\i> demand in such cases, where 
damages are uncertain and left to be assessed by a jury Nor 
will the law trust the defendant with an oath to discharge 
himself, where the private injury is coupled as it were with a 
public crime, that of foice and violence, which would be 
equivalent to the puigation oath of the civil law, which ours 
has so justly rejected 

Executors and administrators, when charged for the debt [ 347 ] 
of the deceased, shall not be admitted to wage then law ^ for 


Co Litt.295 


^ Ibid Raym 286 
C C 2 


y Finch. L. 424 
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no man can with a safe conscience wage law of another man’s 
contract , that is, swear that he never entered into it, or at 
least that he privately discharged it. (12) The king also has 
his prerogative , for, as all wager of law imports a reflection 
on the plaintiff for dishonesty, therefore there shall be no 
such wager on actions brought by him*. And this preroga- 
tive extends and is communicated to his debtor and accompt- 
ant , for, on a writ of quo minus in the exchequer for a debt 
on simple contract, the defendant is not allowed to wage his 
law 

Thus the wager of law was never permitted, but where 
the defendant bore a fair and unreproachable character , and 
it also was confined to such cases where a debt might be sup- 
posed to be discharged, or satisfaction made in private with- 
out any witnesses to attest it and many other prudential 
restrictions accompanied this indulgence But at length it 
was considered, that (even under all its lestnctions) it threw 
too great a temptation in the way of indigent or profligate 
men , and therefore by degrees new remedies were devised, 
and new forms of action were introduced, wherein no defend- 
ant IS at liberty to wage his law So that now no plaintiff 
need at aU apprehend any danger from the hardiness of his 
debtor’s conscience, unless he voluntarily chuses to rely on 
his adversary’s veracity, by bringing an obsolete, instead 
of a modern, action Therefore one shall hardly hear at 
present of an action of debt brought upon a simple contract , 
that being supphed by an action of trespass on the case for 
the breach of a promise or assumpsit , wherein, though the 
specific debt cannot be recovered, yet damages may, equiva- 
lent to the specific debt And, this being an action of tres- 
pass, no law can be waged therein So, instead of an action 
of detinue to recover the very thing detained, an action of 

* nnch L.425 » Co Litt 295 

(12) And, therefore, generally speaking, an action of debt for the sim- 
pla contract debt of the deceased will not he against them, because they 
are deprived of a legal defence, which those whom they represent might 
have made use of. See the cases collected in Sdwyn's N P 787 6/A 
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trespass on die case in trover and convefston is usually brought; 
wherein, though the horse or other specific chattel cannot be [ 348 ] 
had, yet the defendant shall pay damages for the conversion, 
equal to the value of the chattel; and for this trespass also 
no wager of law is allowed In the room of actions of account^ 
a bill in equity is usually filed wherein, though the defend- 
ant answers upon his oath, yet such oath is not conclusive to 
the plaintiff, but he may prove every article by other evi- 
dence, in contradiction to what the defendant has sworn. So 
that wager of law is quite out of use, being avoided by the 
mode of bringing the action , but still it is not out of force. 

And therefore, when a new statute inflicts a penalty, and 
gives an action of debt for recovering it, it is usual to add, 
in which no wager of law shall be allowed otherwise an 
hardy delinquent might escape any penalty of the law, by 
swearing he had never incuired, or else had discharged 
It (13) 

These six species of trials, that we have considered m the 
present chapter, are only had in certain special and eccentrical 


(13) In a work, entitled Espnty Ongmcy et Progr'^a des ImUtutwru Ju~ 
diczmres de V Europe y by M Meyer, an ingenious attempt is made to explain 
and put on a reasonable footing the system of compurgation As by the 
antient laws of nearly all the Northern States, the neighbourhood was 
responsible for every cnme of which the author was not discovered, unless 
by another process they could clear themselves from all participation or 
collusion, certainly when a man was charged with a crime his neighbours 
had a direct interest m fixing the guilt on him , if then a number of them 
came forward to attest on oath their belief in his innocence, they swore 
against their own interest, and were highly credible It is some con- 
firmation of this, that no one was originally admitted as a compurgator, 
who did not stand under this rcsponsibdity , that is, who was not a free 
citizen, of full age, enrolled in the decennary The difiiculty is to ex- 
plain how the system was adopted in civil suits, where I have never un- 
derstood that the same liability was cast on the decennary , perhaps the 
transition began in the case of actions for trespasses and wrongs, which 
being of a cnminal nature, might, at the option of the party, have been 
pursued cnminally. 

If this theory be a true one, it is somewhat singular that we have no 
trace, that I remember, of compurgation, as a mode of criminal tnal at 
common law Meyer, vol.i p,299 

C C 3 
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cases; wheie the trial by the country, pet paiSy or by jury, 
would not be so pioper or effectual In the next chapter we 
shall consider at large the nature of that principal criterion of 
truth in the law of England, 
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CHAPTER THE TWENTY-THIRD. 
OF THE TRIAL BY JURY. 


the subject of our next inquiries will be the nature and 
method of the trial hy ju)y , called also the trial pats, 
or by the cmmtry a trial that hath been used time out of 
mind in thib nation, and seems to have been coeval with the 
first civil government thereof Some authors have endea- 
voured to trace the original of juries upas high as the Britons 
themselves, the first inhabitants of our island , but certain it 
IS, that they were in use among the earliest Saxon colonies, 
their institution being ascribed by bishop Nicholson* ** to Wo- 
den himself, their great legislator and captain Hence it is, 
that we may find traces of juries in the laws of all those nations 
which adopted the feodal system, as in Germany, France, 
and Italy \ who had all of them a tribunal composed of twelve 
good men and tiue, “ horn homines^^ usually the vasals or 
tenants of the lord, being the equals or peers of the parties 
litigant, and, as the lord’s vasals judged each other in the 
loid’s couits, so the king’s vasals, or the lords themselves, 
judged each other in the king’s court*’ In England we find 
actual mention of them so early as the laws of king Ethelred, 
and that not as a new invention ^ Stiernhook ^ asc ribes the 
in\ention of the jury, which in the Teutonic language is deno- 
minated nembda, to Regner, king of Sweden and Denmark, 
who was cotemporary with our king Egbert, Just as we are 
apt to impute the invention of this, and some other pieces of C 
juridical polity, to the superior genius of Alfred the great , 
to whom, on account of his having done much, it is usual to 
attribute every thing , and as the tradition of antient Greece 

* de jure Saxonumf p 12 Wjlk. LL Angl Sax 117 

** Sp L b 30 c 18 Cajnlul Lud ^ dejure Su€onum,l 1 c 4 
pii A D,8i 9 c 2 
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placed to the account of their own Hercules whatever atchieve- 
ment was performed superior to the ordinary prowess of man- 
kind. WTiereas the truth seems to be, that this tribunal was 
universally estabhshed among all the northern nations, and 
so interwoven in their very constitution, that the earliest 
accounts of the one give us also some traces of the other 
It’s estabhshment however and use, m this island, of what date 
soever it be, though for a time greatly impaired and shaken 
by the introduction of the Norman trial by battel, was always 
so highly esteemed and valued by the people, that no con- 
quest, no change of government, could ever prevail to abolish 
It In magna carta it is more than once insisted on as the 
principal bulwark of our liberties , but especially by chap 29 
that no freeman shall be hurt m either his person or pro- 
perty, “ msi per legale judicium parium suorum vel per legem 
“ terrae ** A privilege which is couched in almost the same 
words with that of the emperor Conrad, two hundred years 
before* ‘‘ nemo hen^cium suum perdat^ nisi secundum con- 
“ suetudinem antecessorum nostioium et pa judicium parium 
‘‘ suorumj* And it was ever esteemed, m all countries, a pri- 
vilege of the highest and most beneficial nature 

But I will not mispend the reader’s time in fruitless en- 
comiums on this method of trial but shall proceed to the 
dissection and examination of it in all it’s parts, from whence 
indeed it’s highest encomium will arise , since, the more it is 
searched into and understood, the more it is sure to be valued 
And this IS a species of knowledge most absolutely necessary 
for every gentleman in the kingdom as well because he may 
be frequently called upon to determine in this capacity the 
rights of others, his fellow-subjects , as because his own pro- 
perty, his liberty, and his Lfe, depend upon maintaining, in 
It’s legal force, the constitutional trial by jury 

[ 351 ] Trials by jury m civil causes are of two kinds, extraordi- 
nary and ordinary The extraordinary I shall only briefly 
hint at, and confine the mam of my observations to that which 
is more usual and ordinary 


® LL Longoh I 3 t 8, I 4 
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The first species of extraordinary trial by jury is that of 
the grand assise^ which was instituted by king Henry the 
second in parliament, as was mentioned m the preceding 
chapter, by way of alternative offered to the choice of the 
tenant or defendant in a writ of right, instead of the barba- 
rous and unchristian custom of duelling For this purpose 
a writ de magna asstba ehgenda is directed to the sheriff^, to 
return four knights, who are to elect and chuse twelve others 
to be joined with them, in the manner mentioned by Glanvil^ ; 
who, having probably advised the measure itself, is moie than 
usually copious m desci ibing it , and these, all together, form 
the grand assise, or great jury, which is to try the matter of 
right, and must now consist of sixteen jurors 

Another species of extraordinary juries, is the jury to try 
an attaint , which is a process commenced against a former 
jury, for bringing in a false verdict, of which we shall speak 
more largely m a subsequent chapter. At present I shall 
only observe, that this jiiiy is to consist of twenty-four of the 
best men in the county, who are called the grand jury in the 
attaint, to distinguish them from the first or jpetit jury, and 
these are to hear and try the goodness of the former verdict 

With regard to the oidinaiy trial by jury in civil cases, I 
shall pursue the same method m considering it that I set 
out with, in explaining the nature of prosecuting actions in 
general, viz by following the order and course of the proceed- 
ings themselves, as the most clear and perspicuous way of 
treating it 

When, therefore, an issue is joined, by these words, and [ 
this the said A prays may be inquired of by the country,” 
or, and of this he puts himself upon the country, — and the 
“ said B does the like,” the court awards a writ of venire fa- 
cias upon the roll or record, commanding the sheriff that 
he cause to come here on such a day, twelve free and lawful 
** men, liberos et legates homines^ of the body of his county, by 
whom the truth of the matter may be better known, and 

F N B 4 h Finch L 412 1 Leon 303 
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who are neithei of kin to the aforesaid A, nor the aforesaid 
a B, to recognize the truth of the issue between the said 
parties ‘ And such writ was accoi dingly issued to the 
sheriff 

Thus the cause stands ready for a trial at the hai of the 
court itself, for all trials were there antiently had, m actions 
which were theie first commenced, which then never hap- 
pened but in matters of weight and consequence, all trifling 
suits being ended in the couit-baron, hundred, or county 
couits and indeed all causes of great importance oi difficulty 
are still usually letained upon motion, to be tried at the bar 
in the superior courts But when the usage began to bring 
actions of any trifling value in the courts of Westminster-hall, 
it was found to be an intolerable burthen to compel the par- 
ties, witnesses, and jurors, to come fiom Westmoi eland per- 
haps or Cornwall, to try an action ot assault at Westminster. 
A practice therefore vei^ early obtained, ot continuing the 
cause from teim to term, in the court above, provided the 
justices in eyre did not previously come into the county wheie 
the cause of action aiose’', and if it happened that they 
ariived theie within that inteival, then the cause was lemoved 
from the jurisdiction of the justices at Westmmstei to that of 
the justices in eyre Afterwards when the justices in eyre 
were superseded by the modem justices of assise, (who came 
twice or thrice in the year into the several counties, ad capi^ 
endas assims^ to take or try writs of assise, of moit d'ancestoi^ 
[ 353 ] disseisin^ nusanccy and the like,) a power was superadded 

by statute Westm 2 ISEdw I c 30 to these justices of assise 
to try common issues m trespass, and othei less important 
suits, with diiections to letinn them (when tried) into the 
couit above, where alone the judgment should be given 
And as only the trial, and not the determination of the cause, 
was now intended to be had in the couit below, therefore the 
clause ot nisi jpr ins was left out ot the conditional continuances 
befoie mentioned, and was directed by the statute to be in- 
serted in the writs of venire facias , that is, ‘‘ that the sheriff 

‘ Append No II § 4 « nisi justiciani Utneranles pnus vene^ 

Semper dabilur dies partibvs a rint ad partes if las ” (Bract / 3 
jusitewrns de bancOf sub toll coyiditioncy fr 1 c 1 1 § 8 ) 
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should cause the jurors to come to Westminster (or where- 
ever the king's court should be held) on such a day in Easter 
“ or Michaelmas teims, nisi piius, unless before that day the 
“ justices assigned to take assises shall come into his said 
“ county” By virtue of which the sheriff returned his jurors 
to the court of the justices of assise, which was sure to be 
held m the vacations before Easter and Michaelmas terms, 
and there the trial was had 


An inconvenience attended this piovision, pi mcipally be- 
cause, as the sheriff made no return of the jury to the court 
at Westminster, the parties were ignorant who they were till 
they came upon the tiial, and therefore were not leady with 
tlieir cliallenges oi evceptions Foi this leason, by the sta- 
tute 42Edw III c 1 1 the method of tiials by mst piius was 
.ilteied , and it was enacted that no nupiests (except of assise 
and gaol deliveiy) should be taken by wiit of nisi pyius^ till 
aftei the sheiiff had returned the names of the jurors to the 
couit above So that now in almost every civil cause the 
clause of nisi puns is left out of the writ of venue facias^ 
which IS the sheiiff's warrant to warn the jury, and is in- 
setted m anothei pait of the pioceedmgs, as we shall see 
presently 

For now the couise is, to make the sheriff's vemie return- 
able on the last leturn of the same teim wherein issue is 
joined, VIZ Hilaiy oi Trinity terms , which, from the making 
up of the issues theicin, aie usually called issuable terms 
And he returns the names of the jurois m a panel (a little 
pane, oi oblong piece of parchment) annexed to the writ 
This juiy IS not summoned, and therefoic, not appearing at f 354 ] 
the day, must unavoidably make default For which reason 
a compulsive piocess is nowawaided against the jurors, called 
m the common picas a wiit of habeas corpoi a jiiiatoium^ and in 
the king’s bench a distungasy commanding the sheriff to have 
their bodies, oi to di strain them by their lands and goods, that 
they ma^ appear upon the day appointed The entry there- 
fore on the roll oi lecoid is', “ that the jury is icspited, 

“ through defect of the jurors, till the fiist day of the next 


* Api-end, No. II §4 
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** term, then to appear at Westminster; unless before that 
time, vtz on Wednesday the fourth of March, the justices 
** of our lord the king, appointed to take assises in that 
county, shall have come to Oxford, that is, to the place 
assigned for holding the assises And thereupon the writ 
commands the sheriff to have their bodies at Westminster on 
the said first day of next term, or before the said justices of 
assise, if before that time they come to Oxford , vtz, on the 
fourth of March aforesaid And, as the judges are sure to 
come and open the circuit commissions on the day mentioned 
in the writ, the sheriff returns and summons thisjuiy to ap- 
pear at the assises, and there the trial is had before the jus- 
tices of asstse and mst jn tus among whom (as hath been 
said*") are usually two of the judges of the courts at West- 
minster, the whole kingdom being divided into six circuits 
for this purpose And thus we may observe that the trial of 
common issues, at iiisi jprius, which was in it"s oiiginal only 
a collateral incident to the original business of the justices of 
assise, IS now, by the various revolutions of practice, become 
their principal civil employment hardly any thing remaining 
in use of tlie real asstses, but the name 

If the sheriff be not an indifferent peison, as if he be a 
party in the suit, or be related by eithei blood or affinity to 
either of the parties, he is not then trusted to return the jury , 
but the vetiire shall be directed to the coroners, who m this, 
as in many other instances, are the substitutes of the sheriff, 
to execute process when he is deemed an impropei person 
If any exception lies to the coroners, the venire shall be di- 
rected to two clerks of the court, or two persons of the county 
f 355 ] named by the court and sworn” And these t^^o, who are 
called elisor % oi electors, shall indifferently name the jury, 
and their return is final , no challenge being allowed to their 
array. (1) 

™ See pag 59 " Fortesc de Laud LL c 25 Co Litt 158 


(1) It seems to be a general rule, that where an array is returned by any 
special officer of the court, or by persons, as the elisors, specially appointed 
by the court for the purpose, it cannot be challenged, and the reason is 
that such challenge must be founded on some objection to the person 
making the return, which objection it is more correct and proper to make 

to 
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Llt us now pause awhile, and observe (with sir Matthew 
Hale®) m these first preparatory stages of the trial, how ad- 
mirably this constitution is adapted and framed for the inves- 
tigation of truth, beyond any other method of trial m the 
world For, first, the person i eturning the jurors is a man of 
some fortune and consequence , that so he may be not only 
the less tempted to commit wilful errors, but likewise be 
responsible for the faults of either himself or his officers and 
he is also bound by the obligation of an oath faithfully to 
execute his duty Next, as to the time of their return the 
panel is returned to the court upon the original venire^ and 
the jurors are to be summoned and brought m many weeks 
afterwards to the trial, whereby the parties may have notice 
of the juiors, and of their sufficiency or insufficiency, charac- 
ters, connections, and relations, that so they may be challenged 
upon just cause , while at the same time by means of the com- 
pulsory process {pi distrtjigas or habeas coipma) the cause is 
not like to be retarded through defect of jurors Thirdly, as 
to the place of their appearance which in causes of eight 
and consequence is at the bar of the court, but m oidinary 
cases at the assises, held in the county where the cause of 
action arises, and the witnesses and jurors live a provision 
most excellently calculated for the saving of expence to the 
parties For though the preparation of the causes in point 
of pleading is transacted at Westminster, whereby the order 
and uniformity of pioceeding is preseived throughout the 
kingdom, and multiplicity of forms is prevented , yet this is 
no great charge or trouble, one attorney being able to tran- 
sact the business of forty clients But the troublesome and 
most expensive attendance is that of jurors and witnesses at 
the trial, which therefore is brought home to them, m the 
country where most of them inhabit Fourthly, the 
hfore uohom they are to appear, and before whom the trial is [ 356 ] 
to be held, are the judges of the superior court, if it be a trial 

« Hist. C L c 12 


the court appoiating him, than at nm where he probably is not pre- 
sent to answer it Still the party has his challenges to the polls, exactly 
as if they had been returned by the sheriff^ or other general returning 
officer See this point learnedly discussed in R y Edmonds, 4B ^ A 4T0 
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at bar, or the judges of assise, delegated from the courts at 
Westminster by the king, if the trial be held m the country 
peisons, whose learning and dignity secure their jurisdiction 
from contempt, and the novelty and very parade of whose 
appearance have no small influence upon the multitude The 
very point of then being strangers in the county is of infinite 
service, in preventing those factions and parties, which would 
intrude in every cause of moment, were it tried only befoie 
pel SOP 3 resident on the spot, as justices of the peace, and the 
like And, the bettei to lemove all suspicion ot partiality, it 
was wisely provided by the statutes 4 Edw III c 2 SRic II 
c 2 and 33 Hen VIII c 24 that no judge of assise should 
hold pleas in any county wherein he was bom oi inhabits (2) 
And, as this constitution prevents paity and faction from 
intei mingling m the trial of light, so it keeps both the lule 
and the administration ot the laws uniform These justices, 
though thus varied and shitted at every assises, aic all sworn 
to the same laws, have had the same education, have pin sued 
the same studies, conveisc and consult togelhei, communicate 
thou decisions and resolutions, and jireside in those coiiits 
which are mutually connected ami then judgments blended 
together, as they aie inteiehangeably courts ot appeal oi 
advice to eacli othei And hence then admin istiation of 
justice and conduct of tnals aie consonant and uniform, 
whereby that confusion and contiariety aie avoided, which 
would naUaally aiise lioni a vaiiety of unconiniunicating 
jutlge«, oi tiom any provincial establishment But let us 
now return to the assises 

Whfn the general day of tnals is fixed, the plaintiff oi his 
attorney must bring down the lecord to the assises, and eiitei 
it with the propel ofliciu, in oidci to itS being called on in 
course (3) If it be not so enteied, it cannot be tned , there- 


(J) Sec p 60 n (l8) 

(3) The plaintifl does not take down the original lecord itself to the 
assises, but a transcript of ccitain parts of it, which is called the nisi pr ms 
record This begins with the style of the court, the term in which the 
issue was joined, and the number of the roll or record from which it is 
taken , it contains also an entry of the declaration, and all the pleadings, 
with the issues joined upon them, and of the jury process It is to this 

record 
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fore It IS in the plaintiff’s breast to delay any trial by not 
carrying down the lecord unless the defendant, being fearful 
ot such neglect in the plaintiff, and willing to discharge him- 
self from the action, will himself undertake to bring on the 
trial, giving proper notice to the plaintiff Which proceed- [357 ] 
mg IS called the trial hy proviso, by reason of the clause then 
inserted m the sheiifTs venire^ viz pioviso^ provided that if 
two writs come to your hands, (that is, one fiom the plam- 
“ tiff and another from the defendant,) you shall execute 
‘‘ only one of them ” But this practice hath begun to be 
disused, since the statute 14 Geo II c 17 which enacts, that 
if] after issue joined, the cause is not carried down to be tried 
according to the course of the court, the plaintiff shall be 
esteemed to be nonsuited, and judgment shall be given for 
the defendant as in case ot a nonsuit In case the plaintiff 
intends to try the cause, he is bound to give the defendant (if 
he lives within forty miles of London) eight days notice of 
trial, and, if he lives at a greater distance, then fourteen days 
notice, in ordei to prevent surprise and if the plaintiff then 
changes his mind, and does not countermand the notice six 
days befoie the trial, he shall be liable to pay costs to the 
defendant for not procecihng to trial, by the same last men- 
tioned statute (4) The defendant, however, or plaintiff, may. 


record in the fir^t instance that the posiea (see post, p 586 ) is added, and 
afterward!, copied from this upon the original record, when the final judg- 
ment comes to be entered up 

(4) There is some confusion in the manner of stating this The statute 
§ 4 enacts that no cause shall be tiied before any judge of assise or mst 
pnus, or at the sittings m London or Westminster, if the defendant re- 
sides above 40 miles from those cities respectively, unless notice of trial m 
writing shall have been given at least lodays before, and by § 5, where 
such notice has been given, the countermand must be m writing, and six 
days before the time fixed for the trial The consequence of this has 
been, that in all cases at the assises, ten days* notice of tnal, and six days 
of countermand are necessary But the statute made no provision for 
cases in London or Westminster, where the defendant resided withm 
forty miles, and as to them the practice remains what it was before, that is, 
eight days* notice and two of countermand are sufficient , nor did the 
statute negatively restrain the courts to ten days’ notice of tnal in cases to 
which It applies , and, therefore, where the defendant resides more than 
forty miles from London or Westminster, the old practice of the sittings 
IS retained, and the plaintiff is required to give fourteen days* notice of 
tnal 



157 


PRIVATE 


Book III 


upon good cause shewn to the court above, as upon absence 
or sickness of a material witness, obtain leave upon motion 
to defer the trial of the cause till the next assises (5) 

But we will now suppose all previous steps to be regularly 
settled, and the cause to be called on in court The record 
[or an abstract of it] is then handed to the judge, to peruse 
and observe the pleadings, and what issues the parties are to 
maintain and prove, while the jury is called and sworn. To 
this end the sheriff returns his compulsive process, the writ 
of habeas corpora^ or distringas^ with the panel of jurors an- 
nexed, to the judge^s officer in court The jurors contained 
m the panel arc either special or common jurors Special 
juries were originally introduced ni trials at bar, when the 
causes were of too great nicety for the discussion of ordinary 
freeholders, or where the sheriff was suspected of paitiality, 
though not upon such apparent cause as to warrant an ex- 
ception to him He IS m such cases, upon motion m court 
and a rule granted thereupon, to attend the protlionotary oi 
other proper officer with his freeholders^ book , and the officei 
[ 158 ] is to take indiffeiently forty-eight of tlie principal freeholdeis 
in the presence of the attornies on both sides who are each 
of them to strike off twelve, and the remaining twenty-four 
are returned upon the panel (6) By the statute 3 Geo II 

(5) Sometimes at a late stage, and immediately preceding the trial, delay 
becomes important , in this cast, as the plaintiff may, if he plea»e, with- 
draw his record, the trial will not be put off at his instance to the next 
assises or sittings In this there is no hardship, for whether he withdraw 
the record, or the judge permit the trial to be put off, he will equally 
have to pay costs to the detendant, and be equally able to bnng his cause 
on again at the next assises But the judge will defer the trial for a 
good reason to a later day in the same assises or sittings. Aiuley v Birchy 
aCampb 333 

(6) The nomination of the forty-eight, and the striking off the twenty- 
four, do not take place at the same time, but a list is given to each party of 
the forty-eight, and an interval allowed before the appointment is made for 
the striking oft the twenty-four, to enable the parties to ascertain the qua- 
lifications and characters of those named The parties or their repre- 
sentatives, however, are present at the nomination, and may suggest the 
absence, ill health, &c of any person named in the freeholders’ book, 
whom the officer of the court may have nommated See S v Edmonds, 
4 B & A 488 Tidd’s Pract 8S5 827 7th edit. 
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c 25 either party is entitled upon motion to have a special 
jury struck upon the tiial of any issue, as well at the assises 
as at bar, he paying the extraordinary expense, unless the 
judge will certify [immediately after the trial m open court] 
(in pursuance of the statute 24>Geo..II c 18 ) that the cause 
required such special jui y 

A COMMON IS one letiirned by the sheriff accoiding to 
the diiections of the statute 3 Geo II c 25 which appoints 
that the shend oi oflicei shall not return a sepaiate panel for 
every scjiaiate cause, as formerly , but one and the same 
panel foi e\eiy cause to be tiicd at the same assises contain- 
ing not less than foitj -eight, not more tliaii seventy-two 
jurors and that then names being written on tickets, shall 
be put into a box or glass , and when eacli cause is called, 
twclv^c of these persons, whose names shall be first drawn 
out of the box, sbill be swoin upon the jury, unless absent, 
challenged, oi excused , or unless a previous view ot the mes- 
suages, lands, oi place in question, shall have been thought 
necessaiy by the courts m which case six oi more of the 
juiois ictuuied, to be agreed on by the paities, or named by 
a judge or other pi oper oflicei of the couit, shall be appointed 
by special writ of ftabeai> corpoia or distringas to have the 
matters in question shewn to them by two persons named in 
the wilt (7), and then such of tlie ]iuy as have had the view, 
or so many of them as appear, sliall be sworn on the inquest 
pievious to any othci juiors. These acts are well calculated 
to restiam any suspicion of partiality m the sherifi, or any 
tampeung with the jurors when leturned. 

As the jurors appear, when called, they sh^ll be sworn 
unless challenged by eithei party Challenges are of two 
sorts, challenges to the and challenges to Xh^polls^ 

P Stat 4 Ann c 16 


(7) The two persons so named are called the shewers , they are at liberty 
to point out marks, boundaiies, &c winch will afterwards be rebed on in 
evidence at the tnal , but the rule of court under which the view is hadj 
positively forbids the giving any evidence on either side at the time of the 
taking It 
vor. Ill 
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Challenges to the array are at once an exception to the 
whole panel, m which the jury are arrayed oi set in order 
by the sheriff m his retuin, and they may be made upon 
account of partiality or some default in the sherilF, or his 
under-officer who arrayed the panel And generally speak- 
ing, the same reasons that before the awarding the venue 
were sufficient to have directed it to the coroneis oi elisors, 
will be also sufficient to quash the an ay, when made by a 
person or officei of whose paitiahty theie is any toleiable 
ground of suspicion Also, though thoie be no personal 
objection against the sheriff, ^ct if he aira}s tlie panel at the 
nomination, or undei the diicction ot eithei party, this is 
good cause ot challenge to the airay Foinierly, if a lord 
of parliament had a cause to be tiled, and no knight was 
returned upon the juiy, it was a cause of challenge to the 
array but an unexpected use having been made of this 
doimant privilege by a spiiitual loid‘‘, it was abolished by 
statute 24 Geo II c 18 But still, in an attaint, a knight 
must be returned on the juiy^ Also, by the policy of the 
antient law, the juiy was to come de vicuuto, liom the neigh- 
bouihood of the vill oi jilace whore the cause of action was 
laid in the declaiation and theieloie some ol the jiiiy were 
obliged to be letuincd tiom the hundred in which such vill 
lay, and, if none were returned, the array might be chal- 
lenged for defect of hundredors Thus the Gothic jury, or 
nembda^ was also collected out of every quartei of the country: 
“ bt7ios^ Uinos^ vel etiam senos^ lv singidis tenitoyii qmdimiii- 
“ For, living in the neighbourhood, they were pro- 

jieily the very country, oi pem^ to which both parties had 
appealed, and wtic supposed to know belorehand the cha- 
racters of the paities and witnesses, and theiefoie they better 
knew what credit to give to the tacts alleged m evidence 
But this convenience was overbalanced by another ver^ natu- 
ral and almost unavoidable inconvenience, that juiois, coming 
[ 360 ] out of the immediate neighbourhood, would be apt to intermix 
their prejudices and partialities in the trial ot light And 

‘1 Co Litt 156 Sel den baronage II * Co Litt 156 
11 ‘ Suernhook dtjure Gotk / I c 4 

' K V Bishop of Worcester, M 
23 Geo. II B U 
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this our law was so sensible of, that it for a long time has been 
gradually relinquishing this practice, the number of necessary 
hundredors in the whole panel, which in the reign of Ed- 
ward III were constantly stj: *, being in the time of Fortescue'* 
reduced to Jmir Afteiwards indeed the statute 35 Hen VIIL, 
c 6 restored the antient number of j/j?, but that clause was 
soon virtually repealed by statute 27 Eliz c 6 which required 
only Iwo And sir Edward Coke also gives us such a va- 
riety of circumstances, whereby the courts permitted this 
necessary numbei to be evaded, that it appears they were 
heartily tired ot it At length, by statute 4&5Ann c.6 it 
was entirely abolished upon all civil actions, except upon 
penal statutes, and upon those also by the 24 Geo II c 18. 
the jury being now only to come de cot pate comitatus^ from 
the body of the county at laige, and not de vicineto, or from 
the particular neighbourhood The array by the antient 
law may also be challenged, if an alien be party to the suit, 
and, upon a lule obtained by his motion to the couit for a 
jury de medietate linguae^ such a one be not returned by the 
sheiiff, pursuant to the statute 28Edw III c 13 enforced by 
8 Hen VI c 29 which enact, that wheie either party is cm 
alien boin, the jury shall be one half denizens, and the other 
aliens (if so many be foi thcoming in tlie place), for the more 
impartial trial , a privilege indulged to strangers m no other 
country in the world , but which is as antient with us as the 
tune of king Ethelied, in whose statute de monhcolis Walhae^ 

(then aliens to the ciown of England,) cap 3 it is ordained, 
that “ duodent legaUs homines^ quotum sex Walh et sex Angh 
‘‘ ctunly Anglis et Wallis jus dicunto'*'* But where both par- 
ties are aliens, no paitiality is to be presumed to one more 
than anothei , and therefoie it was resolved soon after the 
statute 8 Hen VI that where the issue is joined between 
two aliens (unless the plea be had before the mayor of the 
staple, and thereby subject to the restrictions of statute 
27Edw III St 2 c 8 ) the juiy shall all be denizens And 
it now might be a question, how fai the statute 3 Geo. II. c 25 f 361 ] 
(befoie referred to) hath in civil causes undesignedly abridged 
this privilege of foreigners, by the positive directions therein 

'' 1 Inst 157 
^ Yearb 21 Hen IV 4 


‘ Glib Hist C P c 8 
" deLaud JLL c 25 
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given concerning the manner of impanelling juiors, and the 
persons to be returned in such panel So that (unless this 
statute IS to be construed by the same equity which the statute 
8 Hen VI c 29 declared to be the rule of interpreting the 
statute 2 Hen V st 2 c 3 concei ning tlie landed qualification 
of jurors m suits to which aliens were paities) a court might 
perhaps hesitate, whether it has now a power to direct a panel 
to be returned de medietate linguae^ and thereby alter the 
metlud prescribed for striking a special juiy, or balloting 
for common jurois 

Challenofs to the polls, iii capita, are exceptions to pai- 
ticular jurors, and seem to answer to the icaisatio judicis in 
the civil and canon laws by the constitutions of which a 
judge might be refused upon any suspicion of partiality ^ 
By the laws of England also, in the times of Bracton^ and 
Fleta*, a judge might be refused for good cause, but now 
the law is otherwise, and it is held that judges and justices 
cannot be challenged “ For the law will not suppose a pos- 
sibility ot bias or favour in a judge, who is already sworn to 
administer inijiartial justice, and whose authonty greatly de- 
pends upon that presumption and idea And should the fact 
at any time piove flagrantly such, as the delicacy of the 1 iw 
will not presume befoiehand, there is no doubt but that such 
misbehaviour would draw down a heavy censuic Irom those 
to whom the judge is accountable for his conduct 

But challenges to the polls of the jury (who arc judges of 
fact) aic icduced to foui heads by sir Edward Coke^ , pyopta 
hoywiis lespettim, pyoptey deficlion , pojdry ajDectim , and 
pioptcy dtliUum 

1 pyopta hoiioiis yespectuvi, as if a lord of parliament be 
impanelled on ajuiy, he may be challenged by either party, 
or he may challenge himself 

[ 3C2 ] 2 Pyopity defectum , as if a juryman be an alien born, tins 

IS defect of birth , if he be a slave oi bondman, this is defect 

* 3 1 16 Decretal I 2 t 28 ^ I 6 c M 

c % * Co Litt 294 

>’ / 5 /» 5, c IS “1 Inst 156 
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of liberty, and he cannot be lider et legahs homo Under the 
word homo also, though a name common to both sexes, the 
female is however excluded, proiHer defectum sexus except 
when a widow feigns herself with child, in order to exclude 
the next heir, and a supposititious birth is suspected to be 
intended, then upon the writ dc vcnhe tu^picundo^ ft jury of 
women is to be impanelled to try the question, whether with 
child or not*^ But the principal deficiency is defect of estate, 
sufficient to qualify him to be a juror This depends upon 
a vaiiety of statutes And, first, by the statute of West 2 
ISEdw I c 38 none shall pass on juries in assises within 
the county, but such as may dispend 205 by the ^ear at the 
least, which is increased to 40^ by the statutes 21 Edw I. 

St 2 and 2 Flen V st 2 c 3 This was doubled by the sta- 
tute 27 EIi7 c 6 which requires in every such case the jurors 
to ha\o estate of fieehold to the j early value of 4/ at the 
least But, the value of money at that tune deci easing very 
considciably, this qualification was raised by the statute 
16&17Car II c 3 to 20/ pei annurn^ which being only a 
tcmpoiary act, for three jeais, was suffered to expire without 
renewal, to the great debasement of juries. However b^ the 
stitute 4&5 W&Mc 21- it was again raised to 10/ pei 
annum in England and 6/ m Wales, of heehold lands o/ copy^ 

//rVr/ [withm the county] , which is the fust time that copy- 
holders (as such) were admitted to serve upon juries in any 
of the king’s couits, though they had before been admitted 
to seive in some of the sheriff’s courts, by statutes 1 Ric III, 
c 4 and 19 Hen VII c 13 And, lastly, by statute 3Geo 11. 
c 2 5 any leaseholder foi the term of five hundred yeai s abso- 
lute, or for any tcim determinable upon life or lives, of the 
deal yearly value of 20/ pet annum ovei and above the lent 
reserved, is qualified to serve upon juries When the jury 
IS de medietate linguae^ that is, one moiety of the English 
tongue or nation, and the other of any foreign one, no want 
of lands shall be cause of challenge to the alien , for, as he is [ S63 ] 
incapable to hold any, this would totally defeat the privilege‘s. 

3 Jurors may be challenged proptey affectum^ for sus- 
picion of bias or partiality This may be either a principal 

^ Cro Eliz 566 See stat 2 Hen V st 2 c 3 8 Hen VI c 29 
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' challenge, or to the favour A principal challenge is such^ 
where the cause assigned carries w ith it pr ima facte evident 
marks of suspicion, either of malice or favour, as, that a 
juror IS of kin to either party within the ninth degree®, that 
he has been arbitratoi on eithei side , that he has an interest 
in the cause , that thei e is an action depending between him 
and the party , that he has taken money for his \eidict, that 
he has formerly been a juror in the same cause , that he is the 
party’, master, servant, counsellor, stewaid, m attorney, or of 
the same society or coiporation with him all these are prin- 
cipal causes of thallenge , which, if tiue, cannot be overiuled, 
fiir jurors must be omni eaceptione major es Challenges to the 
favour^ are where the party hath no piincipal challenge but 
objects only some probable circumstances of suspicion, as 
acquaintance and the Lkc*^, the validity of which must be 
left to the determination of trior whose ofhte it is to decide 
whether the juror be favourable or unfa\ouial)le. The tiiors, 
in case the fiist man called be challenged, aie two indifferent 
peisons named by the court, and if tliey tiy one man and 
iind him indifferent, he shall be swoin , and then he anil the 
two triors shall try the next , and wlicn aiiothei is found 
indifferent and sworn, the two tiiois shall be superseded, and 
the two first swoin on the jury shall try the lest^ 

4 ChalllnctLS propter dclictiim^ are lor some crime or 
misdemesnor, that affects the juioi’s ciedit and renders him 
infamous As foi a conviction of treason, felony, peijury, or 
conspiracy, or if loi some infamous offence he hath leceived 
[ 364 ] judgment of the pilloiy, tumbrel, oi the like , or to be bunded, 
whijit, or stiginati/ed , oi it he be outlawed oi excommuni- 
cated, 01 lialh been attainted of false veidict, irraeriiunir or 
forgery, oi lastly, if he liath pioved lecieant when champion 
m the trial by battel, and theiebj hath lost Ins liheram legem 
Ajuroi may himself be examined on oath of voir dire^ veri- 
tatem dicer with legard to such causes of challenge, as are 
not to his dishonour or discredit, but not with regard to 

* Finch L 401 « palam excijwref et semper ex jyrobaMi 

^ In the nembcia, or jury of the an- “ causa tres repuduire etiam plures 
tient Goths, throe challengts only were “ ex causa pracgnanti et mamfesta ” 
allowed to the faioiir, but the pnncip-il (Stiernhook, / 1 r 4 
challengti were indehnite “ Lxcebat b Co Litt 158 
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any crime, or any thing which tends to his disgrace or disad- 
vantage ** (8) 

Besides these challenges, which are exceptions against 
the fitness of juiois, and whereby they may be excluded from 
serving, there are also other causes to be made use of by the 
jurors themselves, which are matter ot exemption , whereby 
their service is cxcustd^ and not excluded As by statute West 2. 
ISEdw I c 38 sick and deciepit persons, peisons not coin- 
morant in the county, and men above seventy years old , and 
by the statute ot 7A8W III c 32 infants under twenty- 
one This exemption is also extended by diveis statutes, 
customs, and charters, to physicians and othei medical per- 
sons, counsel, attorneys, ofheers of the courts, and the like, 
all ot whom, it impanelled, must shew then special exemp- 
tion Clergymen are also usually excused, out of favour and 
respect to their lunction but, it they aie sCised of lands and 
tenements, tliey aic in strictness liable to be impanelled m 
respect ot their lay -fees, unless they be m the service of the 
king or of some bishop “ in obseqnio domini yegis^^ vel alicujus 
“ epncopi ' ” 

If by means of challenges, oi other cause, a sufficient num- 
bei ot unexceptionable luiois doth not appeal at the tnal, 
either party'’ may pi ay a ialts A talcs is a supply ot sivch men 
as aie summoned upon the fiist panel, in Older to make up 
the deficiency Foi this puipose, a writ of deccm tales, octo 
tails, and the like, was used to be issued to the sheriff at com- 
mon law, and must be still so done at a trial at bar, if the 
jurois make dclault But at the assises oi nisi piius, by vir- 
tue of the statute 35llcn VIII c 6 and otliei subsequent 
statutes, the judge is empoweied at the piayer of either party 
to award a talcii de cir aimstantibus^ ot persons present in 
couit, to be joined to the other jurors to try the cause; who 
are liable, however, to the same challenges as the principal 
jurors This is usually done, till the legal numbei of twelve 
be completed, in which patriarchal and apostolical number 

Co Litt 158 h i Append No II § 4 

• F N B 166 Jleg Brev 179 
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su Edward Coke ^ hath discovered abundance of mys- 
tery* (9) 

When a sufTicient number of persons impanelled, or tales- 
men, appear, they are then sepaialcly sworn, well and tiuly 
to ti^ the issue between the paities, and a true veidict to give 
according to the evidence , and hence they are denominated 
the jury, and jurors, sc, jioatcnes 

We may here again obseive, and observing we cannot but 
admire, how scrupulously delicate, and how impartially just 
the law of England appioves itself, in the constitution and 
frame of a tiibunal, thus excellently contiived lor the test and 
investigation of till th , which appeals most lemaikably, 1 In 
the avoiding of fiauds and secret management, by electing the 
twelve jurors out ol the whole panel by lot 2 In it’s caution 
against all partiality and bias, by quishmg the whole panel 
or an ay, if the officei letuining is suspected to be other than 

^ 1 Inst 15 5 'imong tlic inhabitants of Norway, fioiii 

^ Paiisan I as relates, tint at the tn il whom the Vonmns as w cll as the Danes 
of Mars, for murcltr, m the court deuo- \\crc flcsecndeel, a great veneration w is 
mill iteel Irom that uie-ident, jmd to the number twUoi. luii^ 

he was lujmtted by a jury composed of nintUtiAy nihit antiqraui, JuU , jKimde 

pagan deities And Dr Iliekcs, ac si ui jpso hoc nu/tuio stLicta quer- 

whoattnbutes the intioduetion ot this ** dam cssit rehgio ” (Dissert cpislo- 
number to the Normans, tells us that lar 19 } i>pclm Gtoss, 329 

(o) Since the passing oi the oG J r J5 (soc into, p 35S ) as taeh 
panel has coinmonb scvuitj-two n imcs in it, it can liarelly ever be neees- 
bary in a tommon-jury cause to pr ly i tiles But it la still necessary very 
often in bpeeul juries, wlicie the panel rontiins only twenty -four The 
talcs men aie then t ikcn, under the diieetious of the 7 Sc sW > c 32 , 

from those wlio arc I eturned upon some other panel, ind then ittcnding 
in the court It is ruhei in contiaelietion of the term tales that, by 
4&5W &M c 24 the qii ilification of the tilcsmcn is only one 
halt ol tint of the original p incl Neither party can be compelled to 
pr\> a ides, and it no special jurjmen attend, the praetiee is unifoini that 
neitlier can la this and simdir cases a new special jury cannot be sum- 
moned, but tlic cause must be tiied by the juiy first appointed D v 
Ptrry^ 5 T R 155 But where the same special jurors were struck to try 
several causes on the same question, and the court, dissatisfied with the 
verdict in the first, directed it to abide the event of another cause , they 
also on motion discharged the jury from trying the second cause Mayoi 
of Doncaster v Coe, 3 launt 404 
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indifferent, and repelling particular jurors, if piobable cause 
be shewn of malice or tavoui to eithei party The prodigious 
multitude of exceptions oi challenges allowed to jurors, who 
are the judges of fact, amounts nearly to the same thing as 
was practised m the Roman republic, before she lost her 
libeity that the select judges should be appointed by the 
piaetor with the mutual consent of the parties Or, as Tully"™ 
expi esses it ncmintm voluerunt majmes 7ion modo 

de exjsiimatione tujusquam^ bed 7ie ptamiaim qiitdeni de 7 6 
7nimina esse judiccm 7iisi qui vUtr adversa7ios corweiiisset 

Indeed tliese stlecti judiccs boie in many respects a re- 
markable lesemblancc to our juries for they were first re- 
turned by the pnetor , di dcutttn senatoiia consc7ibimtxi7' then 
their names Mere drawn by lot, till a ceitain numbei was 
completed in wnam snitito mittuntui ^ ut dc pliirthus necessa^ 
7 1 US nnineiHS conjici posset then the parties were allowed their 
challenges , post lu nam petmithtni accnsatori^ ac teoy ut ex illo 
numuo 7ejiua7it quos putavciint sibi^ aid mimicos aut ex altqtia 
7t incomrnodos Jore next they struck what we call a talts 
lejttfionc cclehata^ in eoinm locum qui 7 eject i fueiunt sub^ 
soitubalu) piadoi alios quibus ille pidtcum legitmus ntmeius 
complex cliu lastlj^, the judges, like our jury, were sworn, 

his pojutis, juiahant in Icgts judices, ut obshicti leligwxie 
juduaieut'^ 

The jury aie now leady to hear the merits, and, to fix 
their attention the closer to the facts which they are impa- 
nelled and sworn to try, the pleadings are opened to them 
by counsel on that side which holds the affirmative of the 
question m issue Foi the issue is said to lie, and proof is 
alwajs first required, upon that side winch alhims the mat- 
ter m question in which oui law agrees with the civil ® , 
“ ei incumhit in obatio^ qui dial, 7ion quinegat, cum per re7 urn 
nattnam Jactum-nigantis ptobatio nulla sit"^ The opening 

Pro eluent w 4S judices selecti of the Romans, and the 

'> Ascon inCic Ver 1 6 A learned juries of the English, that he is templed 
writer of our own, Dr Pc ttingal, hath to conclude that the latter are derived 
shewn in an elaborate woik (published from the former 

D 1769 ) so many resemblances be- ° Ff 2^ 3,2 Cod 4 19 23 

tween the SiKaFut of the Greeks, the 
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counsel briefly informs them what has been tiansacted m the 
court abo^e, the paities, the nature ol the action, the decla- 
ration, the plea, leplication, and other pioceedings, and lastly, 
upon what point the issue is joined, which is there set down 
to be determined Instead of which tormerly^ the whole 
[ 367 ] record and piocess of the pleadings was read to them in 
English by the coiut, and the mattei in issue clearly explained 
to their capacities The natuie of the case, and the evidence 
intend'" d to be produced, aie next laid befoie them by coun- 
sel also on the same side and when then e\idence is gone 
thiough, the advocate on the otlici side opens the adierse 
case, and supports it by evidence, and then the party which 
began is heard by way ot leply 

Till natiiie of my piesent design will not peimit me to 
enter into the numberjess niceties and distinctions of what is, 
or is not, legal evtdtnce to a jury*’ I shall only theiefore 
select a lew of the geiieial heads and leading maxims, lelatne 
to this point, togcthei with some obsei vations on the mannei 
of giving evidence 

And, fust, evidence signifies that which demonstrates, 
makes clear, oi asceitains the tiiith ot the veiy fact or point in 
issue, eithei on the one side oi on the othei , and no evidence 
ought to be admitted to any otliei point Therefoic upon 
an action ot debt, when the defendant denies bis bond by the 
plea of non m/ /ailnm^ irid the issue is, wliethei it be the 
defend vnt’s deed or no, he cannot gi\e i leleasc ot this bond 
111 evidence loi that does not destioy the bond, and theie- 
foie does not piove the issue which he has chosen to lely 
upon, VIZ tint the bond lias no existence (10) 

p roTltsc 1 JG out losing some beauty md destroying 

*1 Ihis IS admirably well performed the ebatn of the whole, and wluth hath 
m lord thitf baron Gilberts excellent lately been engrafted into a very useful 
treatise of cvulem c , a work u Inch it is work, tht, introduction to the law of 
impossible to abstract or abridge, with- 7iisi pruts, 410 1767 

(lO) The forms of wluit are called general issues vary m the different 
speciesof action, and some of them arc so comprehensive, that they put in 
issue, that is, compel the plmntiff to prove, every material averment m the 
declaration, but even where the funn is more n mow, ns in the instance 
given, the rule which is founded in justice must not be taken so literally 
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Again , evidence in the trial by jury is of two kinds, either 
that which is given in pi oof, oi that which the jin^ may 
receive by then own piivate knowledge (11) The foimer, 
oi proofs, (to which in common speech the name ot evidence 
IS usually confined,) aie eithei written, oi patol^ that is, by 
word of mouth Wiitten proofs, or evidence, aie, 1 Re- 
cords, and 2 Antient deeds of thnt^ years standing, which 
prove themselves, (12) but 3 Modern deeds, and 4 Other 
writings, must be attested and veiified hy parol evidence of [ 368 
witnesses And the one general rule that luns thiough all 
the doctnne ot tiials is tins, that the best evidence the nature 
of the case will admit ot shall always be lequned, if possible 
to be had, but it not possible, then the best evidence that can 
be had sliall be allowed (13) h'oi it it be found that theie 

as to destroy Us own end riuis, li \ (Itfcndant s.iys it is not his deed, the 
plaintiff, upon whom the iHiimativc lies, is bound to shew a deed \*Uul in 
Itself, corrcspondini» exactly with the statement of it in the declaration, 
delivered by the defendant as his deetl, it i time when he was in i com- 
petent state to do such in act If the defendant can impeach the instru- 
ment in any of these respects, as tor cxunple, that he was made to sign 
the instrument when, too drunk to know whit he dul, he may do so m 
suppoit of a plei that it is not his deed 

(1 1) See post, p 374 

(12) This rule leqiuies some qualification original records aic not 
often produced in evidence before a jui\, because they arc for public 
security generally made irremov cable, iml their contents arc to be proved 
by copies Whcic the original is produced, though it requires no extrinsic 
evidence to confirm the tinth ol its contents, yet it must itself be authen- 
ticated b} seal, or ccrtific ite, oi paiol evidence to be what it professes to 
be, find to come from the light pi ice Of copies, again, there arc various 
kinds, of higher and lower credit, and therelorc lequumg less or more 
authentication, and they v.iry also in this respect accoiding to the rank 
of the court from which they come , but the highest kind of copy has the 
authentication of the sell of the court in which the original is, and if it 
comes from a foreign court, the genuineness of the seal must also be proved 
So again of deeds, though if a deed appears to have been executed thirty 
years by the date, the execution of it ordinarily need not be proved , yet 
some account should be given of it, where it was found, in whose cus- 
tody, &c , and if there be any suspicious circumstances about it, any 
blemish, or rasure, there must be some evidence given to clear these up 
See Philhpps on Evidence, vol i 438 476 5th edit 

(13) That IS, the best legal evidence, for no difficulty or inability of pro- 
ciinng primary evidence will suffice to let in that which is not legal Thus 
if A, who alone saw the trespass of wliieh I complain committed by the 
defendant, be unavoidably absent, L cannot therefore call B to state what 

be 
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IS any better evidence existing than is produced, the very not 
producing it is a presumption that it would ha\e detected 
some falsehood that at present is concealed Thus, in order 
to prove a lease for years, nothing else shall be admitted but 
the very deed of lease itself, if in being, but if that be posi- 
tively proved to be burnt or destroyed, (not relying on any 
loose negative, as that it cannot be found, or the like,) then 
an attested copy may be produced , or parol evidence be 
given of It's contents So, no evidence of a discouise with 
another will be admitted, but the man himself must be pro- 
duced , yet in some cases, (as in proof of any general customs, 
or matters ol common tradition or repute,) the courts admit 
of hear sap evidence, or an account of what persons deceased 
have declared m their life-time but such evidence will not 
be leceived of any particular facts (li) 8o too, books of 
account, or shop-books, are not allowed of themselves to be 
gi\cn in evidence for the owiiei , but a seivant who made the 
entry may hive recourse to them to lefrcsh lus memory , and, 
j 1 siuh servant (wlio was accustomed to make those entries) 
be dead, and his hand be piovcd, the book may be read in 
evidence'’ for as tiadesnien aie often undei a necessity of 
giving ciedit without any note or wilting, this is ^heiefore, 
when accompanied with such other collateial piools of fan- 
ness and legularity *, the best evidence that can then be pro- 
duced However tins d ingeious species of e\idence is not 

' Law of msi 282 ® Salk 285 


he heard A siy about it, for that would be allow ini; A to-guc testimony 
neither on oath, nor confronted with the defend int, noi liiblc to liis 
cross>c\aniin atio n 

(1-1) rbi!> is a distinetjoii which will require an evpHn ition suppose the 
question to be upon the custom of i manor, a witness would be allowed to 
state that he had heartl nn old man, once steward of the manor, now dead, 
sij that the custom was, that whoever did such ind such i thing forfeitcil 
his copyhold, but he would not be allowed to state, that he Ind heard linn 
say that A 13 had forfeited for that reason It is said “that in gcneial single 
facts are so frequently mis- represented, or mis-rcportcd, cither from inten- 
tion or Ignorance, and the various circumstances which have accompanied 
a fuel, and which may be essentially characteristic, are often so little known, 
or if known arc so hkcly to pass unobserved, and to be forgotten in the 
course of time, that no credit can be safely given to such t. tradition 
Phillipps*s Law of Evidence, vol i 25i 5th edit 
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earned so far in England as abroad*, where a man's own 
books of accounts, by a distortion of the civil law (which 
seems to have meant the same thing as is practised with us 
with the suppletory oath of the merchant, amount at all [ 369 
times to full proof But as this kind of evidence, even thus 
legulated, would be much too hard upon Uie buyer at any 
long distance of time, the statute 7Jac I c 12 (the penners 
of which seem to have imagined that the books of themselves 
were evidence at common law) confines this species of proof 
to such transactions as have happened within one yeai before 
the action brought, unless between merchant and merchant 
in the usual intercourse ot tiade For accounts of so recent 
a date, if erroneous, may moie easily be unravelled and ad- 
justed (15) 

With regaid to parol evidence, or ^joiinesses , it must first 
be lemembcied, that there is a ^irocess to bring them in by 
writ of subpoena ad testijicandum which commands them, 
laying aside all pretences and excuses, to appear at the trial 
on pain of 100/ to be forfeited to the king, to which the 
statute 5 Ell/ c 9 has added a penalty of 10/ to the party 
aggrieved, and damages equivalent to the loss sustained by 
want of his evidence But no witness, unless his reasonable 
expenses be tendered him, is bound to appeal at all , nor, if 
he appears, is he bound to give evidence till such chaiges aie 
actually paid him , except he resides within the bills of mor- 
tality, and is summoned to give evidence witlim the same. 

Tins compulsory process, to bring in unwilling witnesses, 
and the additional terrors of an attachment in case of diso- 

* Gail observat 2 CO 23 A'cirn. exemplo ptmiciosum e&tj ut ei 

* ImtruTnenta domesltcay seu privota scnplurae credatuTf qua unusqmsque 
Ustatio, stu adnotatio, si non ahis quogue nbi adnolaitone projirta debitorem coh~ 
admtnicidis adjuventury ad probationem slUuU (Ibid c 7 ) 

sola non svjjiciunt (Cod 4 19 5 ) 

(15) See the observations of Mr Phillipps, Law of Evidence, vol i 
p 263 5th edit upon the dangerous nature of this species of testimony 
The statute of James having been made upon a misconception of the 
common law, seems to have little or no operation For as the books by 
themselves are not evidence for the owners within the year, so I conceive 
under the restrictions mentioned in the text, they are admissible after the 
year 
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bedience, are of excellent use in the thorough investigation of 
truth and, upon the same piinciple, in the Athenian courts, 
the witnesses who were summoned to attend the trial had the 
choice of three things either t6 swear to the truth of the 
fact in question, to deny or abjure it, or else to pay a fine of 
a thousand drachmas “ (16) 

Ail witnesses, ofwhatevei religion or country, that have 
the use of their leason, arc to be received and examined ex- 
cept such as arc injamoii^, or such as are inteiested m the 
event of the cause (17) All otheis aie competent witnesses , 
though the juiy from other circumstances will judge of their 
[ 370 ] Cl edibility Infamous persons aie such as may be challenged 
as jurors, pi opto delictum , and therefoie never shall be ad- 

• “ Pott Antiq b 1 c 21 


(10) It would h ivc been hard to conipcl 'i man to deny a fict positively, 
ot which lie know iiotliing Potter onl) sa}sth*it he was to deny 

“ that he w is [invy to it ” 

(17) file inf.imy which dibqihdifiC!* t. witness ib lei^ d infimy, niKl results 
fiorii “tlic conviction ol ni infamous dime lollowcd by judgment’’ The 
c nines which arc inf imous, i^rc dl treasons, felonies, (except petty Hr 
eemes,) and every species of the ciimcn jalsi^ as forger), pcij in ) In all 
cases the mfimy must be stnctl) proved on the witness, even Ills adnassion 
of the fict will not be siiflieicnt , and the incompctenc) is removed in all 
cases, where it is only a consequence of the judgment, by a pardon under 
the great «tal , and wheie the crime is a felony within benefit ot clergy, 
the suffering of the pnnihlmicnt has the same effect 

As to the interest wliieh disipuhfies i witness, it is not verv easy to le- 
conedc the antient with the modi rn decisions, or even alw ivs the modern 
with cieh other 'flic silest gcnci il lulcs nc, that wheie the verdict may 
be used for or igiinst the witness m i subsequent action, oi where he has 
a cert.un, direct, md immediate inteiest in the event of the suit, he cannot 
at eoiniiion law be v witness, unless he be a servmt or agent for either 
party b or pei sons m that situation are ulmitted foi the sake of trade, 
and the common usage of business, contracts being constantly made, 
money pud, goods delivered, &c by agents and seivants, and only capable 
of proof liy tficm, who yet of course arc answerable over to their prin- 
cipals Interest also will not disqualify the witness if it has been subse- 
quently and improper!) acquired for the mere purpose of shutting out his 
own testimony It need hardly be stated that wherever the interest is 
capable of being released, and is so released, or even where the witness or 
party offers to release it, but the offer is declined, the competency of the 
witness IS restored See Philhpps’s Law of Evidence, vol i pp 28 37 
46 69 5th edit 
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mitted to give evidence to inform that juiy, with whom they 
weie too scandalous to associate Interested witnesses may 
be examined upon a voii dne^ if suspected to be secretly 
concerned in the event , oi their interest may be proved m 
court Which list is the only method of siippoiting an ob- 
jection to the former class foi no man is to be examined to 
prove his own infamy And no counsel, attorney, or other 
pel son, inti listed with the seciets of the cause by the party 
himself shall be compelled, or peihaps allowed, to give evi- 
dence ot such conversation or matters of privacy, as came to 
Ins knowledge by virtue of such trust and confidence but 
he imy be examined as to mere matteis ot fact, as the exe- 
cution of a deed oi the like, which might have come to his 
knowledge without bein^ intiusted in the cause 

O O 

Oxc witness (if credible) is 'sufficient evidence to a juiy of 
any single fact, though undoubtedly the concinrencc ot two 
oi moie coirohoiates the pi oof Yet oui law coiisidcis that 
there are many transactions to which only one person is privy , 
and theiefoic does not always demand the testimony ot two, 
which the civil law imivei sally icipiiies “ Umiis ommno fistis 

lespoymo non audiatm ” To extricate itself out of which 
absuidity, the modem piactice ot the civil law courts has 
plunged itself into anothei Foi, as they do not allow a less 
number than two witnesses to he jdenn pyuhatio, they call the 
testimony^ ot one, though never so clear and positive, seihi- 
plena piobatio only, on which no sentence can be founded. 
To make up, theiefoie, the necessaiy com piemen tof witnesses, 
when they have one only to a single fact, they admit the 
party himselt (plaintiff oi defendant) to be examined in his 
own behalf, ind admmistei to him what is called the supple- 
toiy oath , and, if his evidence happens to be in his own 
tavoui, this immediately converts the half pi oof into a whole 
one By this ingenious device satisfying at once the forms of 
the Roman law, and acknowledging the superior leasonable- 
iiess of the law of England which permits one witness to be 
sufficient wheie no more are to be had and, to avoid all 
temptations ot perjury, lays it down as an invaiiable rule, that 
7iemo testis esse debet in pi opria causa. 


Law of nmprius, 284 


Cod 4 20 9 
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Positive pi oof is always required, wheie fiom the iiatuie 
of the case it appears it might possibly have been had But 
next to positive proof, cn cumstantial evidence oi the doctrine 
oi pr esumjHtons must take place, for when the fact itselt can- 
not be demonstratively evinced, that which comes nearest to 
the proof of the fact is the proof of such circumstances as 
cither necessai ily or usually^ attend such facts , and these are 
called presumptions, which are only to be relied upon till the 
cont’^ary be actually proved Stabitm yi aemmptioni donee 
piobefur tn contrarium^ Violent presumption is many times 
equal to full proofs, for theie those circumstances appeal, 
which necessarily attend the fact As it a landlord sues tor 
rent due at Michaelmas 1754, and the tenant cannot prove 
the payment, but produces an acquittance for rent due at a 
subsequent time, in full of all demands, this is a violent ])rc- 
sumption of his having paid the former rent, and is equiva- 
lent to full pi oof, tor though the actual payment is not 
proved, yet the acquittance in lull of all demands is pi oved, 
which could not be without such payment, and it theiefoie 
induces so forcible a presumption, that no proof sh ill be id- 
milted to the contiaiy^ (18) Piobablt piesuinption, arising 

Co Litt 57 } ^ Ibid h " Gjlb evid lol 

(18) The author docs not, perhaps, liter dly mean here that no c\idcnce 
would be received, if in fact it could be pioduced, to rebut even the most 
violent presumption, for the ina\.im which he li is cited above, implies the 
contrary , but I suppose him to mean that such a presumption is so weighty, 
that no evidence will counterv^'iil it Kven in this light it is too strongly 
expressed, for the acquittance might undoubtedly be shewn to have been 
given by mistake, or extorted b^ men lec, or drawn fiom thepiit}^ by 
Irauil So in Lord Coke’s instance, “ if one be runne thorow the bodic 
with a sword in a house, whereof he instantly dicth, and a man is scene to 
come out of that house with a bloody sword, and no other man was at 
that time in the house ” The party here might have run himself through 
the body in spite of the endeavours ol the other to the contnry, and if 
a witiiiss had seen th it from an opposite window, undoubtedly- he would 
be received to destroy the violent presumption arising from the apparent 
circumstances Indeed if witnesses are receivable, as they d uly arc, to con- 
tradict or explain away positive proof, of course they must a joritori be so 
to rebut presumptive proof 

But there are presumptions in law, which are not controvertible, that 
IS, where the law has declared that such a consequence alivai/s follows such 
a luct, and therefore withdraws that consequence from tlie decision of the 

jury 
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from such circumstances as imially attend the fact, hath also 
It’s due weight as if, in a suit for rent due in 1754, the 
tenant pioves the payment of the rent due in 1755 , this will 
prevail to exonerate the tenant % unless it be clearly shewn 
that the rent of 1 754 was retained for some special reason, 
or that theie was some fraud or mistake for otherwise it will 
be presumed to have been paid before that in 1755, as it is 
most usual to receive first the rents of longest standing Ltghty 
or rash, piesumptions have no weight or validity at all 

The oath administered to the witness is not only that [ 372 ] 
what he deposes shall be tiue, but that he shall also depose 
the *whole truth so that he is not to conceal any pait of what 
he knows, whether interiogatcd particularly to that point or 
not And all this evidence is to be given in open court, in 
tlie piesence of the paities, their attorneys, the counsel, and 
all by-stand ers, and before the judge and jury each party 
having liberty to except to it’s competency, which exceptions 
are publicly stated, and by the judge are openly and publicly 
allowed or disallowed, in the face of the country winch must 
curb any secret bias or partiality that might aiise m his own 
breast And if, either in his directions oi decisions, he mis- 
states the law by ignoiance, inadvertence, oi design, the 
counsel on either side may lequire him publicly to seal a bill 
of exceptions stating the point wherein he is supposed to 
eri and tins he is obliged to seal by statute Westm 2* 
iSEdw I c 3l oi, if he lefuses so to do, the party may have 
a compulsory writ against him \ commanding him to seal it, 
if the fact alleged be tiuly stated and if he returns, that the 
fact IS untiiily stated, when the case is otherwise, an action 
will he against him for making a false return This bill of 
exceptions is in the natiiie of an appeal, examinable, not in 
the court out of which the record issues for the trial at tiist 
prills, but in the next immediate superior court, upon a writ 

* Co Litt 37S ‘‘ Reg Br 182 2 Inst 427 

jury These therefore are not the proper subject of evidence, as we un- 
derstand the word here, and therefore when the causing fact is proved, 
as no evidence aliunde is required to prove, so none will be admitted to 
rebut the consequence Thus if a conspiracy to imprison the knig*fr 
person be proved, the Jiw presumes an intention to kill him. Fost 196 

"^OL. Ill, E E 
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of error, aftei judgment given in the court below (19) But 
a dcinwrei to evidence shall be deterinined by the court out 
of which the lecord is sent This happens, wheiearecoid 
or other matter is produced in evidence, concerning the legal 
consequences of ^\hlch theie aiises a doubt in law, in which 
case the adverse pai ty may, if he pleases, demur to the whole 
evidence, which admits the tiuth of cvety fact that has been 
alleged, but denies the sufficiency of them all m point of law 
to ’naintani or ovei throw the issue ^ winch draws the ques- 
tion of law fiom the cognizance ot the Juiy, to be decided 
(as It ought) by the couit But neither these demuners to 
evidence, noi the bills ol exceptions, are at piesent so much iii 
[ 373 ] hse as tormeily, since the more frequent extension of the 
discretional y poweis of the couit in gi anting <i new trial, 
which is now very commonly had foi the misdnectioii of the 
judge at 7Ui>i priia (20) 

Tuts open examination of witnesses wct, m the pie- 
sence ot all mankind, is mucli iiioic conducive to the dealing 
up of truth‘s, tliaii the piivate and seciet examination taken 
down 111 wilting before an officci, or his clerk, ni the eccle- 
siastical coiiits, and all otlieis that Jiave bon owed then piac- 
tice from the civil law , wheie a witness may fiequently depose 

^ Co Litt 72 5 Rep 104 Ilik’s Hist C L 254,5,6 


(19) As a writ of erroj, uhether for crroi in Idw, or error m fact, 
must filwiys be grounded upon some fault either apparent on the record, 
or suggested upon it, (sec post, p 407 ) thcic was before this statute no 
remedy b> way of 'ippe il, it the judge received or admitted evidence im- 
properly at the trial, and the couit out of which the iccord came, con- 
finned his decision upon in application foi a new tiial , (indeed at the 
time of the passing of the statute, new trials were not granted for such 
lensons,) for as the record gives no account of the evidence or the parti- 
culars of the trial, the crroi committed would not appear upon it, and yet 
It IS obvious th It the fate of the cause might have turned upon the deci- 
sion complained of The statute, therefore, was a most beneficial one 
In proceeding under it, the judgment is first entered up m the court below, 
and the party then sues out his writ of erroi, enters upon the record the 
proceedings below to which he objects, and assigns the fault he finds with 
them These are considered by the court of error, and the judgment is 
either confirmed or reversed, as in other cases 

(20) For an account of demurrers to evidence, see the case of Gibson 
and another v. Hunter j 2 H B1 205 
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that 111 private, which he will be ashamed to testify in a public 
and solemn tribunal Theic an artful or careless scribe may 
make a witness speak what he nevei meant, by diessing up 
his depositions in his own foims and language, but he is here 
at hbcity to coirect and explain his meaning, if misunder- 
stood, which he can never do aftei a vMitten deposition is 
once taken Besides, the occasional questions of tlie judge, 
the juiy, and the counsel, projmunded to the witnesses on a 
sudden, will sift out the tiuth much bcttei than atoimal set 
of mten ogatones pieviously penned and settled, and the 
confionting of «idveise witnesses is also another oppoitunity 
of obtaining a clcai discoveiy, which tan nevei be had upon 
any othei method of tual Noi is Uk })iesontc of the ]udge, 
dining the examination, a mattei ol small impoitaiice foi, 
besides the icspcct and awe with which liis piesence will 
natuially inspiic the witness, ht is ablt by use and experience 
to keep the evidence fioju windoimg fiom the point m issue 
In shoit, by this method of examination, and this only, tlie 
pel sons who are to decide upon tlie evidence have an oppoi- 
timity of obseiving the quality, age, education, undei standing, 
bchavioui, and inclinations ol the witness, in which points 
all pel sons mustappeu alike, when then depositions aie le- 
diicctl to wilting, and lead to the judge, in the absence of 
those who made them , ,iud yet us much may be freijuently 
collected fiom tlie manner in which the evidence is dehveied, 
as fioin the matlei of it These aie a few of the advantages 374. 
attending this, the English way ol giving testimony, Ofe temis 
Which was also indeed familial among the antient Romans, 
as may be collected fiom Qinntihaii ^ , who lays down very 
good insli actions foi examining and ctoss-examming wit- 
nesses xnva voce And this, 01 somewhat like it, was con- 
tinued IS low as the time of Hadiian*^ but the civil law, 
as It is now modelled, 1 ejects all public examination ot wit- 
nesses 

As to such evidence as the jmy may have m then own 
consciences, by then pi ivate knowledge ot facts, it was an 

* InstUut Orat / 5 c 7 “ matwms et, qui simphciter visi 

^ See his epistle to Varus, the legato sifit dicere, xilnim unurn LuruhmquL 
or judge of Cilicia fu magis scire mcditatuTrt sermonem altuUnat, an od 
** poles, quanta JiUes habenda sit teslibus, ea qure inttrrogaveras, extempore ve- 
“ qui, et ct^us dignitatis f et lujus cesU- rmmdui respondennt ” (I'J' 25 5 I , 

E E 2 
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antient doctrine, that this had as much right to sway their 
judgment as the written or parol evidence which is delivered 
in court And therefore it hath been often held that though 
no proofs be produced on either side, yet the jury might 
bring in a verdict For the oath of the jurors, to find accord- 
ing to their evidence, was consti ued ^ to be, to do it according 
to* the best of their own knowledge This seems to have 
arisen from the antient practice in taking recognitions of 
assi'^^, at the first introduction of that icmedy, the sheriff 
being bound to return such recognitors as knew the truth of 
the fact, and the recognitors, when sworn, being to retire 
immediately from the bar, and bring in their verdict accord- 
ing to their own personal knowledge, without hearing extrin- 
sic evidence or receiving any diiection from the judge* And 
the same doctiine (when attaints came to be extended to 
trials by jury, as well as to recognitions of assise) was, also 
applied to the case of common jurors , that they might escape 
the heavy penalties of the attaint^ in case they could shew by 
any additional proof, that then veidict was agreeable to the 
truth, though not accoiding to the evidence produced, with 
[ 375 ] which additional proof the law piesumed they were privately 
acquainted, though it did not appeal in court But this doc- 
trine was again gradually exploded, when attainU began to be 
disused, and nem trials introduced in their stead For it is 
quite incompatible with the grounds upon which such new 
trials are every day awarded, viz that the verdict was given 
•without^ or contiaiy to^ evidence And therefore, together 
with new trials, the piactice seems to have been first intro- 
duced which now universally obtains, that if ajuroi knows 
any thing of the matter in issue, he may be sworn as a wit- 
ness, and give Ins evidence publicly m couit 

When the evidence is gone through on both sides, the 
judge, m the presence of the parties, the counsel, and all 
others, sums up the whole to the jury omitting all super- 
fluous circumstances, observing wheiein the main question 
and prmcipal issue lies, stating what evidence has been given 

* Yearbook, 14Hen VU 29 PiQwd ' Bract. / 4 <r 1 c 19. § 3 Het 
12 Hob 227 1 Lev 97 / 4. c 9 5 2 

Vau^h 148, 149 ^ Styl 233 1 SiU 133 
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to support it, with such remarks as lie thinks necessary for 
their direction, and giving them his opinion in matters of law 
arising upon that evidence 

Thf jury, after the proofs are summed up, unless the case 
be very clear, withdraw from the bar to consider of their 
verdict and, in ordei to avoid intemperance and causeless 
delay, are to be kept without meat, drink, fire, or candle, 
unless by permission of the judge, till they are all unani- 
mously agreed A method of accelerating unanimity not 
wholly unknown in other constitutions of Europe, and in 
matters of greater concern For by the golden bull of the 
empire*, if, after the congress is opened, the electors delay 
the election of a king of the Romans for thirty days, they 
shall be fed only with bread and watei, till the same is ac- 
complished But it our juries eat or drink at all, or have 
any eatables about them, without consent of the court, and 
before verdict, it is fineable , and if they do so at his charge 
for whom they afterwards find, it will set aside the verdict 
Also if they speak with either of the parties or their agents, 
aflei they are gone from the bar, oi if they receive any fresh [ 376 ] 
evidence in piivate, oi if to prevent disputes they cast lots 
foi whom they shall find , any of these circumstances will 
entirely vitiate the verdict (21) And it has been held, that 
if the jurors do not agree in their verdict before the judges 
are about to lea\e the town, though they are not to be threat- 
ened or imprisoned the judges are not bound to wait for 
them, but may carry them round the ciicuit from town to 
town in a cart " This necessity of a total unanimity seems to 
be peculiar to oui own constitution® , or, at least m the nembda 

* ch 2 o Sec Barrington on the statutes, 19, 

Mirr c 4 § 24 JO, 21 

" yh/ 40 1 1 


(21) But the courts are extremely scrupulous as to the means by which 
thej arrive at the knowledge of any such facts, as it might lead to the 
wor&t consequences both in corrupting and degrading the administration 
of justice, if verdicts were lightly questioned on these grounds They 
will, therefore, not receive affidavits of jurymen themselves to the fact, 
who thereby disclose their ow n misdemeanor , the information must come 
from third persons , and be specific and clear See iTRn iNR 
326 8 Taunt 26 
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or jury of the antient Goths, theie \sas recjiiircd (c^en m cn- 
minal cases) only the consent of the major pait , and in case 
of an equality, the dctentlant was held to he acquitted p 

Wniv they aie all unanimously agreed, the jiiiy leturn 
hack to the bar , and, before theydcluei then \erdict, tile 
plaintiff is bound to apjicai in court, by himself, attorney, oi 
counsel, in ordei to ansuei the amereement to which by the 
old law he is liable, as has been toimeily mentioned % in 
case he fails in his suit, as a punishment foi ins false claim 
To be omDCid^ oi ci modi, is to be at the king’s meicy with 
legard to the fine to be imposed, in niiso icojdia domini 
pto Jaho clamoie suo The amercement is disused, but the 
foim still continues, and il the [ilaintiff docs not appeal, no 
verdict can be given, but the pi iintifl is said to be no?iv/if, 
wm ^(qiutin damoiim ^uum 'riierctoic it is usual toi a plan - 
till, when lu oi ins counsel peiceivcs tliat he lias not given 
evidence sufiicient to m uiilaiii liis issue, to be voluntaiily 
nonsuited, oi withdiavv hinisell whcicupon tlu ciiei is 
ordei cd to re/// ///( plduiti/f and d luitlui lie, noi anybody 
foi him, appeals, Im is nonsuited, the juiois aie tlischaigtd, 
the action is at an end, and the defend int shall lecovei hi^ 
costs Ihe icason of this ]uactice is, tint i nonsuit is moic 
eligible loi the pi iintilT, than a vci(iict igainst him foi aftei 
a nonsuit, which is only a defuilt, he may commence the same 
[ 377 ] ag«un toi the same cause ol action but afUi a veidict h ul, 
and judgment consequent theuupon, he is foi ever baried 
from attacking the dckiidant upon tlic same giouiul of com- 
plaint But, m CISC the pi untiff appeiis, the )uij by then 
loieman dclivei in then veulid 

A VF lintel, v<.}( dutuni, is eithci oi pnbhi A pi ivq 

veiclict is when the judge hath left oi adjourned the coint 
and the juiy, being vgiced, in oulcr to be deliveied liom 
then eonhnement, obtain leave to give then vcidiet juivily to 
the judge out of eouit*^ which pnvy veidict is of no force, 
unless alteivv irds affiinied by a public verdict given openly in 

1’ Sticni / 1 c 4 court to his own lodgings, ind ihcrt 

’ Page 275 Set ilso V ol IV 379 receives the vcrditt, it is i jnibfu and 
It the judge halh idjonrned the not verditt 
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couit, wheiejfi the juiy may, if tJiey please, vary Jioni the 
privy verdict So that the piivy \cidict is indeed a meie 
nullity, and yet it is a dangeious practice, allowing time toi 
the pal ties to tamper witli the jury, and therefore veiy sel- 
dom indulged But the only effectual and legal veidict is 
the public veidict in which they openly dcclaie to have 
found the issue tor the plaintifl, oi foi the defendant, and 
if foi tlie plaintiff, they assess the damages also sustained by 
the plaintiff, in consequence of the injury upon which the 
action is brought 

80MEIJMFS, if theie arises in the case any difficult matter 
of law, the jinj, foi the sake of betUi iiifoiination, and to 
avoid the dangei of having then veidict ittainted, will find a 
•special veidict , winch is giouruied on the statute ol Westm 2 
13Edw I c 30 §2 And hciein they state the naked facts, 
IS the^ find them to be proved, and pray the advice of the 
couit theieon, concluding conditionally, that it upon the 
vvliole mattei the couit should be of opinion that tlie plaintiff 
had cause of action, tliey then find for the plaintiff, if other- 
wise, then foi the defendant This is entered at length on 
the lecoid and afterw<uds aigiied and detcimined m the court 
at Wcstminstei, fioni whence the issue came to be tried (22) 

Anoi iiT n, method of finding a species of special verdict, is 
when the jmy find a veidict gencially foi the pLuntifT, but 
subject ncvcithcless to the opinion of the judge of the court 
on ix i>p( cial casi static! by the counsel on both sides, 
with legard to i mattei of law which has tins advantage 
over a special verdict, tliat it is attended with much less ex- 
pence, and obtains a muih speedier decision , the poi^tea {pi 
which in the next chaptei) being staged in the hands of the 
ofhcci of 7 i 2 \i till the question is dcteimined, and tlie 

verdict is then entered foi the plaintifl 01 defendant, as the 

( 22 ) The jurj^ cannot be compelled to find a special verdict, and it i,» 
this circumstance v\hich renders the demurrer to evidence a necessity pro- 
vision in the 1 iw No man will demur to evidence, if the jury will find 
the facts specially, for by demurring he idmits the truth of alJ the evidence, 
which prevents him from taking the chance of the juiy negativing «oine 
partb of jt In their \crdict 
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case may happen But, as nothing appears upon the record 
but the general verdict, the parties are precluded hereby from 
the benefit of a writ of error, if dissatisfied with the judgment 
of the court or judge upon the point of law Which makes 
It a thing to be wished, that a method could be devised of 
either lessening the expence of special verdicts, or else of en- 
tering the cause at length upon the postea But in both these 
instances the jury may, if they think proper, take upon them- 
selve« to determine, at their own hazard, the complicated 
question of fact and law , and, without either special verdict 
or special case, may find a verdict absolutely either for the 
plaintiff or defendant” 

When the jury have delivered m then verdict, and it is 
recorded in couit, they are then discharged And so ends the 
trial by jury a trial which, besides the other vast advan- 
tages which we have occasionally observed in its piogiess, 
IS also as expeditious and cheap, as it is convenient, equit- 
able, and certain, for a commission out of chancerj, or the 
civil law comts, for examining witnesses m one cause will 
frequently last as long, and of course be lull as expensive, as 
the trial of a hundied issues at nisi puns and jet the fact 
cannot be dctei mined by such commissioners at all no, not 
till the depositions are published, and read at the hearing of 
the cause in court 

[ 379 3 Upon these accounts the trial by jury ever has been, and I 
tiust ever will be, looked upon as the glory of the English 
law And if it has so great an advantage over otheis in re- 
gulating civil property, hov^ much must that advantage be 
heightened, when it is applied to cuniinal cases • But this 
we must refci to the ensuing book of these commcntaiics 
only observing for the present, that it is the most transcendent 
pi ivilege which any subject can enjoy, oi wish foi, that he 
cannot be affected either in his piopeitj, his liberty, or his 
person, but by the unanimous consent of twelve of liis neigh- 
bours and equals A constitution, that I mav venture to 
affirm has, undei Providence, seemed the just liberties of 
this nation for a long succession of ages And therefore a 
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celebrated Fiencli writei ^ A\ho concludes, that because Rome, 
Sparta, and Carthage have lost then hbeities, theiefore those 
of England m time must perish, should have recollected that 
Rome, Sparta, and Carthage at the time when their libeities 
were lost, were strangeis to the tiial by jury 

Grlat as this enloguim may seem, it is no moie than this 
admnable constitution, when traced to it’s principles, will be 
found in sobei reason to deserve The impartial administra- 
tion of justice, which secuies both our peisons and oui pro- 
pel ties, is the great end of civil society But it that be en- 
tirely entrusted to the magistracy, a select body ot men, and 
those genei ally selected by the pi nice oi such as enjoy the 
highest offices m the state, then decisions, m spight of their 
own natural integiity^, will have trcijucntly an iiivoluntaiy bias 
tow aids those ot then own i ink and dignity it is not to be 
expected trom human natiiic, that the ftw should be ilways 
attentive to the interests and good of the many On the 
other hand, it the powei ot judicature were placed at landom 
in the hands ot the multitiuh, their decisions would be wild 
and capiicious, and a new lule ot action would be every day 
established m oui couits It is wisely theiefore oidereil, 
that the principles and axioms ot Liw, which arc general 
piopositions, flowing tioin absti leted reason, and not accom- 
modated to tunes oi to men, should be deposited m the 
breasts of the judges, to be oeeasionally applied to such facts 
as come piopeily asceitametl betore them For lieie par- 
tiality can have little scope the law is well known, and is the 
same for all lanks and degiees, it follows as a regulai conclu- 
sion from the piemises ot fact pre-established But in settling 
and atljusting a question ot fact, when entrusted to any single 
magistiate, parthdity and injustice have an ample field to 
range in , eithei by boldly asseiting that to be pioved which is 
not so, or by more artfully suppiessing some ciiciimstances, 
stretching and warping otlieis, and distinguishing away the 
remainder Heie thcrefoie a competent numbei of sensible 
and upiight juiymen, chosen by lotfiom among those of the 
middle lank, will be found the best investigators ot truth, and 
the surest guardians of public justice For the most power- 
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ful individual in the state will be cautious of committing any 
flagrant invasion ofanothei's right, when he knows that the 
fact of his oppression must be examined and decided by 
twelve indifferent men, not appointed till the hour of trial , 
and that, when once the fact is ascei tamed, the law must of 
couise redress it This, therefore, preserves in the hands of 
the people that share which they ought to have in the admi- 
nistration of public justice, and pre\ents the encroachments 
of the more powerful and wealthy citizens Every new tri- 
bunal, erected for the decision of facts, without the inter- 
vention of a juiy, (whether composed of justices of the peace, 
commissioners of the revenue, judges of a com t of conscience, 
or any other standing magistrates,) is a step tovvaids estab- 
lishing diistociacy, the most oppressive of absolute goveui- 
inents The feodal system, which for the sake ol militaiy 
suboidination pursued an aristocratical plan in all it’s arrange- 
ments of property, had been intolerable in times of peace, liad 
it not been wisely counterpoised by that privilege, so univer- 
sally diffused diiough ever^ part of it, the tiial by the feodal 
peels And in eveiy country on the continent, as the tnal 
by the pecis has been gradually disused, so the nobles have 
increased m power, till the state has been toin to pieces 
by rival factions, and oligaichy in effect has been established, 
[ 381 3 though under the shadow of legal government, unless wheie 
the miserable commons have taken sheltei undei absolute 
monaichy, as the lighter evil of the two And, paiticularly, 
it IS a circumstance well woithj an Englishman’s obseivation, 
that m Sweden the tnal by juiy, that bulwaik of noithem 
liberty, which continued in its tull vigour so lately as the 
middle of the last century ", !!> now fallen into disuse'^ and 
that thcie, though tlic legal powei is in no countiy so closely 
limited, ^et the libcities of the commons aie extinguished, and 
the government is degenerated into a mere aristocracy* It 
IS, theiefore, upon the whole, a duty which every man owes 
to his country, lus fi lends, his posteiity, and himself, to main- 
tain to the utmost of his powei this valuable constitution in all 
its lights , to lestoie it to its antient dignity, it at all impaired 
by the different value of piopertj, or otheiwise deviated from 

2 W hitclotkt of pari 127 J bid 11 

' XIo(> Un Hist wxiii 22 
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It’s first institution, to amend it wlieievcr it is detective, 
and, above all, to guaid with the most jealous circumspec- 
tion against the mtioductioii ot new and aibitrary methods of 
tiled, which, undei a vaiicty ot plausible pietences, may m 
time imperceptibly undei mine this best piescrvativc of English 
liberty 

Yrr, after all, it must be owned, tint the best and most 
i flfectual method to prcstive and extend the tiial by jury in ^ 
piactice, would be by cndca\ouiing to remove all the detects, 
as well as to improve the advantages, incident to this mode 
ot niquiiy It justice is not done tc*) the enliie satisfaction ot 
the people, m this inetliod ot deciding fids, in spite of all en- 
comiums and panegyi ics on tiials it the connnon law, they 
vmII lesoit in scaicli ot tint justKC to anolhei tiibunal, 
thwugh inoie dilatoij , though moic expensive, though moic 
aibitiaiy in it’s ti imc and constitution It justice is not doiu 
to the crown by the veidict ot a )ury, the necessities ot tlie 
})ubhc revenue vmU call tor the election ot summaiy tiibunals 
The pimcipal delecU seem to be, 

1 Tiir want ot a comphte discovny by the oath of the 
pal ties This tacli ot them is now entitled to have, by going [ 332 

tinough the exjicnse and ciicnity of a couitof C([uity, and 
theretoie it is sometimes had by consent, even in the courts 
of law How far such a mode of compulsive eXtiimnation is 
agreeable to the rights of mankind, and ought to be mtiodueed 
m any country, may be matter ot curious discussion, but is 
loieign to our present inquiiics It has long been mtiodueed 
and established m oui coiuts of ccjuity, not to mention the 
civil law courts and it seems the height ot judici il absmdity, 
tint m the same cause between the same paitiis, in the exa- 
mination of the same tacts, a discovery by the oath ot the 
pal tics should be pci nutted on one side of Westrninster-hall, 
ind denied on the othci or that the judges ot one and tlio 
same comt should be bound by law to reject such a species 
ol evidence, if attempted on a tiial at bai, but, when sitting 
the next day as a court of equity, should be obliged to liear 
such examination read, and to found then decrees upon it 
In short, within the same countiy, governed by the same 
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laws, such a mode of inquiry should be uni\ersally admitted, 
or else universally rejected 

2 A sFcoND defect is of a natuie somewhat similar to the 
first the v^ant of a compulsive power for the production of 
books and papers beloiiginp; to the parties In the hands of 
thud poisons they can generally he obtained by uile of court, 
or by adding a clause of recpiisition to the wiit of sitbpoeim, 
which IS then called a subpoena duces tecum But, in mercan- 
tile transactions cspecialh, the sight of the paity’s own books 
is freijiiently decisive , as the day-book of a trader, where the 
transaction was leccntly entered, as really understood at the 
time , though subsequent events may tempt him to give it 
a different colour And, as this evidence may be finally 
obtained, ind piodueod on a trial at law, by the circuitous 
course of filing a bill in equity, the want of an original power 
foi the same pm poses in the couits of law is liable to the 
same observations as woie made on the pieceding article (23) 

3 Anoiiii r want is that of jiowers to examine witnesses 
abioad, and to leccive then depositions m writing, where the 

[ 383 ] witnesses rcsidt, *ind especially when the cause of action arises 
in a foicign countiy To which may be iddcd the powei of 
examining witnesses that arc aged, or going abioad, upon in- 
teiiogatoiies di bnu esse , to be icxd in evidence if the tiial 
should be deteiied till aftei then diath oi departuie, but 
otherwise to be totally suppressed Both these arc now very 
ficquently effected by mutual consent, if the paities aie open 
and candid, and thev m vy also be done indnectlj at any 
time, through the cliauucl of a court of cquit\ but sucli a 
practice has never \et been diiectl^ idopted^ as the rule of 

y Stc pnge 7^ 

(21) rius clcfcwt IS paithill) rcinedieil b\ giving the pirt) 'i notice to 
proiliite llicin, whidi u not, indeed, conipiilson on him, but if disobeyed 
It tbrovvs soiiu uHcttion on hi". td'>e, in I tn ibks the other pirt} to adduce 
secondaT) cvnlcnu, it he have nnv such, of tlic contents of the books — 

1 he subpana dtuts inu n on a witnes'. h coinpulsorv, the papers in his pos- 
session must he hrought into court, but whether on grounds of public 
pohev, or private professional confidence, or any other reason, it may be 
proper to read them in evidence, is a question for the judge to deter- 
rnint 
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a court ot law, (24?) Yet wheie the cause of action aiises in 
India, and a suit is brought thereupon m any of the king’s 
courts at Westminster, the coiiit may issue a commission to 
examine witnesses upon the spot, and tiansniit the depositions 
to England^ 

4 Thl administiation of justice should not only be chaste, 
but should not even be suspected A juiy coming fiom the 
neighbouihood has in some lespects a groat achantigc , but 
IS often liable to strong objections, especially in small juiis- 
dictions, as in cities which are counties of tliemsclves, and 
such wheie assises are but seldom holden , oi wheie the 
question in dispute has an extensuc local tendency, ulicre a 
cry has been raised, and the passions ol the multitude been 
inflamed, or where one ot the parties is populai, and the 
othei a sti ingci or obnoxious It is true th it, it a whole 
county IS interested in the (picstion to be tried, the tiial by 
the rule of law“ must be in some adjoining county, but, as 
there may be a stiict mteiest so minute as not to occasion any 
bias, so theic may be the strongest bins without any pecuni.iry 
inteiest In ill these cases, to simnnon a Juiy, labouring 
under local prejudices, is lajing a snaic foi then consciences 
and, though they should haic viituc and vigoui ol mind suf- 
ficient to keep them upiight, the pirtics will giow suspicious, 
and resort under various pretences to another mode of trial 
The courts ol law will thereloie in tuinsitoi]j actions very 
often change the veme ^ or countj^ whei cm the ctusc is to be 
triecP , but in /om/ actions, though they sometimes do it in- 
dnectly and by mutual consent, yet to cflLCt it ducctly and 
absolutely, the jiarties are driven to ,i court ot ecpiity , where, 
upon making out a proper case, it is done upon the ground 
ot being neccssaiy to a fair, impaitial, and satisfactory 
ti lal ^ 

* Stat 1 i Geo III c GJ rcctc4 hy t/ie Iiousl of lords in tlic cause 

“ Stra 177 hetwciii tlit Duke of Devonshire and 

See page 294 the miners of the county of Dtrby, 

rills, among a number of otlier in- A JJ 17G2 
stances, was the case of the issue, d,- 

(24) But the courts have nearly obviated tins difficulty, for it the plain- 
tifl will not consent, they will put off the trial at the instance of the de- 
fendant, and if the defendant refuses, they will not compel the plaintiff to 
go to trial 
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The locality of trial required by the common law seems a 
consequence of the anticnt locality ot juiiscliction All o\ei 
the world, actions transitoiy follow the person of the delend- 
ant, terutorial suits must be discussed in tlie tenitmial tri- 
bunal I may sue a Frenchman here foi a debt conti acted 
abroad, but lands lying in Fiance must be sued for theie, 
and English lands must be sued for in the kingdom of Eng- 
land Formerly they weic usually demanded only in the 
couit-baron of the manoi, where the stew aid could summon 
no juiors but sucli as were the tenants of the loid When 
the cause was lemoved to the hundred court, (as seems to 
have been the couise m the Saxon times'',) the lord of the 
hundred had a faither powei, to convoke the inhabitants of 
dilfeient vills to foim a jury obseiving probably alwajs to 
intermix among them i stated niimbei of tenants of that manoi 
wherein the dispute aiosc When aftci wauls it came to 
the county coint, the great tribunal of Saxon justice, the 
shenfl iiad widei authoiity, and could impanel a juiy lioiii 
the men ot his county at large but was obliged (as i inaik 
of the oiiginal loc.iht^ ot tlie cause) to leturn a competent 
numbci of hundredois, omitlnig the mfeiioi disLiiietion, it 
indeed it evei existed And when at length, attci the con- 
quest, the king^s justiciars drew the cogni/ance ot the cause 
fiom the count^-couit, though they could have summoned a 
juiyfiom any part of the kingtlom, jet they chose to take the 
cause as tliey found it, with all it’s local appendages , tri ible by 
a stated number of hundredois, mixed with othei freeholdeis 
ot the county The icstriction as to hundiedors hath gia- 
dually woiii away, and at length cntiiely vanished'-, thit of 
[ 385 ] counties still icmains, foi mniy beneficial piiijiosos but, as 
the king’s couits liavc a juiisdietion eo-c\teiisive with the 
kingdom, theie smelj can be no impiopiiety in sometimes 
depaitmg fiom the geneiai lule, wlica the gieat ends ot jus- 
tice wairant and leqiure an exception 

I HAvr ventuied to mark these detects, that the just pane- 
gyiic, which I Inve given on the trial by jury, might appeal 
to be the result ot sober leflection, and not of enthusiasm oi 
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prejudice But should they, after all, continue unremedied 
and unsupplied, still, (with all it's imperfections) I trust that 
this inode of decision will be found the best ciitenon, for 
investigating the truth of tacts, that was evei established m 
any country, 
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CHAPTER THE TWENTY-FOURTH. 

OF JUDGMENT AND it’s incidents. 


JN the piesent chaptei we are to considei the transactions 
in cl cause, nevt immediately subsequent to arguing the 
demurrei, or trial ol the issue 

If the issue be an issue of fact, and, upon tiial by any of 
the methods mentioned in the two pi eceding chaptei s, it be 
found for either the plaintiff oi defendant, oi specially, or 
iftheplmuiff makes defuilt, oris nonsuit, oi wliatever, m 
shoit, IS done subsequent to the joining of issue and awaiding 
the trial, it is entered on lecoid, and is called a postea ® The 
substance of whicli is, that pustta^ ajttyxiouls, the said plain- 
tiff and defendant appeared b^ then attoinies at the place of 
trial, and ajiiiy, being suoin, found sueli a veidiet, oi, that 
the plaintiff, after thejniy sworn, mule default, and did not 
prosecute his suit, or, as the case may happen d his is added 
to the roll, whith is now retiuned to the court fiom which it 
was sent (1), and the histoiy of the cause, fioiii the time it 
was Cell lied out, is thus continued by the posfta 

Nrvi follows, sixthly, the judgment of the court upon what 
has previously passed, both the inattei of law and matter of 
fact being now full) weighed and adjusted Judgment may 
[ 387 ] howevei foi certain causes be syispmdcd, oi finally ancsted 
for It cannot be enteied till the next teim after tiial had, and 
that upon notice to the other part) So that it any defect of 
justice happened at the tiial, by sinpiise, inadveitenee, or 
misconduct, the paity may have lelief in the court above, by 

* Append No II § 4 


(1) See ante, p T5t n 
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obtaining a new trial , or if, notwithstanding the issue of fact 
be regularly decided, it appears that the complaint was eithei 
not actionable in itself, or not made with sufficient precision 
and accuracy, the party may supersede it by arresting oi 
staying the judgment 

1. Causes of stispe7idmg the judgment by granting a new 
t) lalj are at present wholly exh time, arising from matter fo- 
reign to, or dehois the record Of this sort are want of notice 
of trial , or any flagrant misbehavioui of the party prevailing 
towards the jury, which may have influenced their verdict, 
or any gross misbehaviour of the jury among themselves 
also, if It appears by the judge’s report, certified to the court, 
that the juiy have biought in a vculict without or contrary 
to evidence, so that he is reasonably dissatisfied therewith ^ , 
or if they have given exorbitant damages ‘',01 if the judge 
himself has misdirected the jury, so that they found an un- 
justifiable veidict foi these, and other reasons of the like 
kind, it IS the practice of the court to award a new, or second, 
f) lal But if two juries agiee m the same or a similar verdict, 
a third trial is seldom awaidcd ^ for the law will not readily 
suppose, that the verdict of any one subsequent jury can coun- 
tervail the oaths of the two preceding ones. 


The exertion of these superintendent powers of the king’s 
couits, in setting aside the verdict of a jury and granting a new 
trial, on account of misbehaviour in tlie jurors, is of a date ex- 
tremely antient There are instances, in the year-books of 
the leigns of Edward III % Henry IV and Henry VII 
of judgments being stayed (even aftei a trial at bar) and new 
veniTLS awarded, because the jury had eat and drank without [ 388 ] 
consent ot the judge, and because the plaintiff had privately 
given a paper to a juryman before he was sworn And upon 
these the chief justice, Glynn, in 1655, grounded the first 
piecedent that is reported in our books foi granting a new 
tiial upon account of excessive damages given by the jury ap- 
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prebending with leason that notorious paitiality in the jurors 
wa3 a principal species of misbehaviour A few years before, 
a practice took rise in the common pleas of granting new 
trials upon the mere certificate of the judge, (unfortified by any 
report of the evidence,) that the verdict had passed against his 
opinion, though chief justice Rolle (who allowed of new trials 
in case of misbehaviour, surprise, or fraud, or if the verdict 
was notoriously contrary to evidence refused to adopt that 
practice m the court of king’s bench. And at that time it was 
clearly held for law ^ that whatever matter was of force to 
avoid a verdict, ought to be leturned upon ih^postea, and not 
merely surmised by the court, lest posterity should wonder 
why a new venire was awarded, without any sufficient reason 
appearing upon the record. But very early in the reign of 
Charles the second new trials were granted upon affidavits , 
and the former strictness of the courts ot law, in respect of 
new trials, having diiven many parties into courts of equity to 
be relieved from oppressi\ e verdicts, they are now more liberal 
in granting them the maxim at piesent adopted being this, 
that (in all cases of moment) wheie justice is not done upon 
one trial, the injuied party is entitled to anothei " 

Formerly the piincipal remedy, for reversal of a veidict 
unduly given, was by ^\rit of attaint , of which we shall speak 
m the next chapter, and which is at least as old as the institu- 
tion of the grand assise by Henry II in lieu of the Norman 
trial by battel Such a sanction was probably thought neces- 
[ 389 ] sary, when instead of appealing to Providence foi the decision 
of a dubious right, it was referred to the oath of fallible or pei - 
haps corrupted men Our ancestors saw, that a jury might 
give an erroneous \erdict, and, if they did, that it ought not 
finally to conclude the question in tlie first instance but the 
remedy, which they provided, shews the ignorance and ferocity 
ot the times, and the simplicity of the points then usually liti- 
gated in the courts of justice They supposed that, the law 
being told to the jury by the judge, the proof of fact must be 

* Styl 238 1 Sid 235 2 Lev, 140 

^ 1 Sid 235 Styl ;jracf Ueg 310 « 1 Buir 395 

311 edit 1657 ^ Ipsi regah itistiiulumt elegarUer in- 
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always so clear, that, if they found a wrong veidict, they must 
be wilfully and corruptly perjured Whereas a juror may find 
a just \erdict from unrighteous motives, which can only be 
known to the great searchei of hearts and he may, on the 
contrary, find a verdict \ery manifestly wrong, without any bad 
motive at all, from incxpeiience in business, incapacity, mis- 
apprehension, inattention to ciicumstances, and a thousand 
other innocent causes But such a remedy as this laid the 
injured party undei an msupeiable hardship, by making a con- 
viction of the juiois foi perjury the condition of his rediess 

The judges saw this, and therefore \ery early, even upon 
wilts ot dssise, they devised a great vuicty of distinctions, by 
which an attaint might be avoided, and the verdict set to 
rights in a more temperate and dispa^^sionate method Thus 
if excessive damages weie given, they were moderated by the 
discretion of the justices And if, either in that, or in any 
other instance, justice was not completely done, through the 
erroi of eithei the judge or the lecogmtors, it was remedied 
by ceitijicatt of asstse^ which was neither more nor less than a 
second tiial of the same cause by the same juiy'’ And, in 
mixed oi peisonal actions, as trespass and the like, (wherein 
no attaint originally lay,) if the jury gave a wiong verdict, the 
judges did not think tliemselves warranted theieby to pio- 
iiounce an iniquitous judgment, but amended it, if possible, 
by subsequent inquiries ol their own, and, it that could not be, 
they referred it to another examination * When afterwards [ 390 ] 
attaints, by several statutes, weie more universally extended, 
the judges licquently, even foi the misbehavioui of jurymen, in- 
stead of prosecuting the wiit ot attaint, awarded a second trial 
and subsequent resolutions, for more than a century past, have 
so amplified the benefit of this remedy, that the attaint is now 
as obsolete as the trial by battel which it succeeded , and we 
shall probably see the revival of the one as soon as the revival 
of the other And here I cannot but again admire t the wis- 

P Bract 14 tr 3 c4§2 nuntiationem j ctideo $equinondi.b<.rcnt 

Ibid tr I c 19 § 8 eorum dictum f sed illtui emendare te- 

'' Ibid tr 3 c 6 §2 FNB181 nerentur per dthgerUsm exammationem, 

2 Inst 415 Siautem dijudicare nesciarU, recurren- 

* Si juratores erravenntj et justi- dum ent ad uio^jus concilium Bract 
evaru secundum eorum dictum judicium 14 tr5c4 ^2 
jjronuniutvennt, faham factU7^,t j>ro- ^ Se« page 268 
F F 2 
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(lorn of suffering time to bring to perfection new remedies, 
more easy and beneficial to the subject , which, by degrees, 
from the experience and approbation of the people, supersede 
the necessity or desire of using or continuing the old. 

If every verdict was final m the first instance, it would tend 
to destroy this valuable method of trial, and would drive away 
all causes of consequence to be decided according to the forms 
of the imperial law, upon depositions in writing, which might 
be reviewed in a course of appeal Causes of great import- 
ance, titles to land, and large questions of commercial pro- 
perty, come often to be tried by a jury, meiely upon the 
general issue ; where the facts are complicated and intricate, 
the evidence of great length and variety, and sometimes con- 
tradicting each other, and where the natuie of the dispute 
\eiy frequently introduces nice questions and subtilties of law 
Either party may be surprized by a piece of evidence, which 
(had he known of it's production) he could have explained oi 
nnsweied or may be puzzled by a legal doubt, which a little 
recollection would have solved In tlie hurry of a trial the 
ablest judge may mistake the law, and misdirect the jury he 
may not be able so to state and range the evidence as to lay it 
clearly before them, nor to take off the artful impressions 
which have been made on their minds by learned and experi- 
enced advocates The jury are to give their opinion tnstanter , 
[ 391 ] that IS, before they separate, eat, or drink And under these 
circumstances the most intelligent and best intentioned men 
may bring in a verdict, which they themselves upon cool de- 
liberation would wish to reverse 

Next to doing right, the great object in the administration 
of public justice should be to give public satisfaction It the 
verdict be liable to many objections and doubts in the opinion 
of his counsel, or even in the opinion of by- slanders, no party 
would go away satisfied unless he had a prospect of reviewing 
it Such doubts would with him be decisive he would ar- 
raign the determination as manifestly unjust, and abhor a tri- 
bunal which he imagined had done him an injury without a 
possibility of redress 

Granting a new trial, under proper regulations, cures all 
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these inconveniences, and at the same time preserves entire and 
renders perfect that most excellent method of decision, which 
IS the glory of the English law A new trial is a rehearing 
of the cause before another jury , but with as little prejudice 
to either party, as if it had never been heard before. No ad- 
vantage IS taken of the former verdict on the one side, or the 
rule of court for awarding such second trial on the other 
and the subsequent verdict, though contrary to the first, im- 
ports no tittle of blame upon the former juiy, who, had they 
possessed the same lights and advantages, would, probably, 
have altered their own opinion The parties come better in- 
formed, the counsel bettei prepaied, the law is more fully 
understood, the judge is more mastei of the subject, and no- 
thing IS now tried but the real merits ot the case 

A SUFFICIENT ground must howevei be laid before the 
court, to satisfy them that it is necessarv to justice that the 
cause should be farther considered If the matter be such, as 
did not or could not appear to the judge who piesided at 
ntst pttus^ it IS disclosed to the court by affidavit if it arises 
from what passed at the trial, it is taken from the judge's in- 
formation, 'who usually makes a special and minute report of 
the evidence Counsel are heard on both sides to impeach 
oi establish the verdict, and the court give their reasons at [ 392 ] 
large why a new examination ought oi ought not to be al- 
lowed The true import of the evidence is duly weighed, 
false colouis aie taken off, and aU points of law which arose 
at the trial are upon full deliberation clearly explained and 
settled. 

Nor do the courts lend too easy an ear to eveiy applica- 
tion for a review of the former verdict They must be satis- 
fied, that there are strong probable giounds to suppose that 
the merits have not been fairly and fully discussed, and that 
the decision is not agreeable to the justice and tiuth of the 
case A new trial is not granted, where the value is too in- 
considerable to merit a second examination It is not granted 
upon nice and formal objections, which do not go to the real 
merits It is not granted in cases of strict right or mmfnuin 
where the rigorous exaction of extreme legal justice is 
hardly reconcileable to conscience Nor is it gi anted wliere 
F r 3 
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the scales of evidence hang nearly equal that which lean$ 
against the former verdict, ought always very strongly to pre- 
ponderate 

In granting such farther trial (which is matter of sound dis- 
cretion) the court has also an opportunity, which it seldom 
fails to improve, of supplying those defects in this mode of 
trial which were stated in the preceding chapter ; by laying 
the party applying under all such equitable terms, as his an- 
tagonist shall desire and mutually offer to comply with such 
as the discovery of some facts upon oath , the admission of 
others, not intended to be litigated , the production of deeds, 
books, and papers ; the examination of witnesses, infirm or 
going beyond sea , and the like And the delay and expense 
of this proceeding are so small and trifling, that it seldom 
can be moved for to gam time or to gratify humour The 
motion must be made within the first four days of the next 
succeeding term, within which term it is usually heard and 
decided And it is worthy observation, how infinitely supe- 
rior to all others the tiial by jury approves itself, even m the 
very mode of ifs revision In every other country of Eu- 
rope, and in those of our own tribunals which conform them- 
[ 393 ] selves to the process of the civil law, the parties are at liberty, 
whenever they please, to appeal from day to day and from 
court to court upon questions merely of fact, which is a pei- 
petual source of obstinate chicane, delay, and expensive litiga- 
tion" With us no new trial is allowed, unless there be a 
manifest mistake, and the subject-matter be worthy of interpo- 
sition The party who thinks himself aggrieved may still, if he 
pleases, have recourse to his writ of attaint altei judgment , 
m the course of the trial he may demur to the evidence, or 
tender a bill of exceptions- And, if the first is totally laid 
aside, and the other two very seldom put m practice, it is 

“ Not mctiiy years ago ail appeal was inined in April, 1749, tlic question 
brought to the house of lords from the being only on the property in an ox, 
court of session in Scotland, m a cause adjudged to be of the value of three 
between Napier and Macfarlanc It guineas No pique or spmt could have 
was instituted in March, 1745, and made such a cause, in the court of 
(after many interlocutory orders and king^s liench or common pleas, have 
sentences below, appealed from and lasted a tenth of the time, or have cost 
reheard as far as the course of proceed- a twentieth part of the cvpensc 
mgs would admit) was finally deter- 
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because long experience has shewn, that a motion for a second 
trial IS the shortest, cheapest, and most effectual cure for all 
imperfections in the verdict , whetlier they arise from the mis- 
takes of the parties themselves, of their counsel or attornies, 
or even of the judge or jury (2) 


(2) The necessity of occasionally granting a new trial is exceedingly 
well laid down in the text, and the reader will see the source from which 
the author has drawn, in the judgment of Lord Mansfield in the case of 
Bright V Er^nvn, 1 Burr 397 It is obvious that the power of awards 
ing a new trial can no where be lodged so properly as in the breast of the 
court, which has awarded the first, whn h is in possession of the whole 
materials of the cause, and which ought to be satisfied in its conscience as 
to the judgment which it is to pronounce in pursuance of the verdict 
One cannot indeed but consider this, as one of the most wise and beneficial 
of the many wise and beneficial assumptions of power, which the judges 
have made and gradually organised in tlie course of the long history of our 
law 

The principle upon which a new trial is granted, is, I conceive, the same 
upon which any trial proceeds, the attainment of justice, and this there 
fore imposes upon the party who applies for it, two conditions, he must 
lay probable grounds of belief, not merely that justice has not been attained 
in the first, but that it may be by a contrary verdict in the second trial 
To this pnnciplc there seem to be two subsidiary, proceeding on legal and 
constitutional grounds the first, that the jury is not to be interfered with 
m the fair exercise of its functions, and the second, that a verdict shall 
nevei stand which proceeds upon an eiioncous view of the law These 
two principles, which look beyond the immediate case before the 
ooLiit into future and general consequences, will sometimes induce it to 
grant or refuse a new trial, where, so far ns the parties themselves were 
concerned, it might have come to a different determination Upon all or 
some of these principles, I believe it will be found that the various rules 
laid down in different books and cases proceed , and a very few instances 
will show how they work Thus, if a witness has been improperly ad- 
mitted to prove a fact, still if, striking his evidence out, enough remains 
to support the verdict, the error was immaterial , the party cannot say that 
justice has not been done, and therefore is not entitled to a new trial So 
if an unconscionable defence be set up against a just demand, and the 
weight of evidence be in favour of that defence, still if the jury presume 
against it, and have any thing on which to ground the presumption, the 
party cannot say that real justice would be attained by a contrary ver- 
dict, and will therefore be refused a new trial Again, the degree of da- 
mages which a party shall receive for any injury proved, is peculiarly a 
question for the jury , and where the injury has been to the honour or the 
feelings, it is still more decisively so, because it is less possible to reduce 
such things to any arbitrary standard, by which all minds may measure 
them alike The court, therefore, will not ordinanly interfere m such 
cases, and m actions for assault, criminal conversation, seduction, See it is 
F r 4 seldom 
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2. Arrests of judgment arise from tnhtnsic causes, ap- 
pearing upon the face of the record Of this kind aie, first, 
where the declaration varies totally from the original writ , as, 
where the writ is in debt or detinue, and the plaintiff declares in 

Belcioni that the amount of damages is admitted as a sufficient ground for 
a new trial But then, even here, the general rule is not an arbitrary one, 
and the hands of the court arc not abbolutely tied , for if it sees that the 
jury has proceeded on manifestly wrong views, or under corrupt impres- 
sions, It will grant another trial even in a case of criminal conversation 
for the jury is to be uninterrupted only in the fair exercise of its functions 
Again, 60 far as the parties are concerned, where the sum sought to be 
recovered IS trifling, (for example, under 20/, which is the limit usually 
adhered to by the court,) it is thought that the ends of justice are better 
answered by standing to the first erroneous verdict, than by exposing the 
parties to the expense and delay of a second trial But if the veidict has 
proceeded from an eironcous exposition of the Jaw by the judge, interests 
bejond those of the parties become concerned, it is important to the pub- 
lic that such an exposition should not go down uncorrected, and it is due 
to the court itself, not to sanction by a judgment, what appears manifestly 
not to be the law Where, therefore, the application is made on the ground 
of a misdirection, the trifling value of the sum is no answer to it 

It is stated in the text, that the ground of the application, if it arises 
from what passes at the trial, is takenTrom the judge’s report ,and certamly 
so far as regards the evidence, no method can be suggested more decoious, 
or proper But it will not be deemed disrespectful in me, I trust, if I sug- 
gest a doubt, whether the same mode is so unobjectionable when the appli- 
cation IS made on the ground of a misdirection In the course of a summing 
up, when a judge lays down the law in a manner which dissatisfies the 
counsel of either party, it is not usual, nor would it be decorous, to intei- 
rupt him, or discuss the point then, but the counsel commits to papei at 
once the position which he does not assent to , and if upon after exami- 
nation, he remains confirmed in his dissent, he makes his application m the 
following term for a new trial The judge often makes no note of his own 
summing up at the time in the press ot business, lus attention being imme- 
diately called to the next cause, or if he docs, it must frequently happen 
that, all that he has said, will not occur to him In either case it may be 
very painful, on many accounts, to the judge himself, and never can be 
satisfactory to the part>, that the decision of the court should turn upon 
his report — the question is not between his notes and the counsePs notes, 
but between his recollection, and notes taken at the moment Certain it 
is, that public satisfaction is not always given in this waj, when not the 
slightest imputation is intended to be thrown on the intentions of the judge 
who reports , and I would venture to suggest whether more might not be^ 
given, and the learned judges be relieved from a painful difficulty, if it were 
made the duty of the asaoci ite, or some competent officer, to make a mi- 
nute of the direction of the judge, this minute might be immediately 
handed to him even before the deliberation of the jury , if he found therein 
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an action on the case for [the breach of] an assumpsit for, the 
original writ out of chancery being the foundation and warrant 
of the whole proceedings m the common pleas, if the decla- 
ration does not pursue the nature of the writ, the court’s au- 
thority totally fails ^ (3) Also, secondly, where the verdict 
materially differs from the pleadings and issue thereon , as if, 
in an action for words, it is laid in the declaration that the 
defendant said, “ the plaintiff ts a bankrupt and the \erdict 
finds specially that he said, the plaintiff will be a bankrupt ” 

Or, thirdly, if the case laid in the declaiation is not sufficient 
in point of law to found an action upon And this is an in- 
variable rule with legaid to arrests of judgment upon matter [ 391 ] 
of law, “ that whatever is alleged in ariest of judgment must 
“ be such mattei, as would upon demurrer have been suffi- 
cient to overturn the action or plea ” As if, on an action 
for slander in calling the plaintiff a Jew, the defendant denies 
the words, and issue is joined thcicon, now, if a veidict be 
found for the plaintiff, that the words were actually spoken, 
whereby the fact is established, still the defendant may move 
111 arrest of judgment, that to call a man a Jew is not action- 
able and, it the couit be of that opinion, the judgment shall 
be aiiestcd, and never entered foi the plaintiff But the rule 
will not hold e conveiso^ “ that cveiy thing that may be 


any error, he might correct it at once, but if he approved ot it, it would 
remain to be appealed to, whenever the direction should be brought in 
question thereafter 

Where the new trial is granted, the costs of the former are generally a 
matter of consideration, and the payment of them is or is not a condition 
I iiposed according to the circum&taiices Upon this subject I cannot do 
better than rcfei the student to Mr Tidd’s Puicticc, p 921 7th edit Ihc 
general rule seems to be, that if the new trial js granted for the misdirec- 
tion of the judge, or the misbehaviour of the jiirj, the payment of costs is 
not usually imposed as a condition, hut that it is, where the new trial is for 
the mere error of the jiiiy 

(7) By the 21 J 1 c 13 , any variance in form only between the original 
writ and declaration, is aided after verdict , and by the 5 G 1 c 13 , it is 
enacted, that after verdict, the judgment shall not he staid or reversed for 
any defect in form or substance in any bill, writ original or judicial, or for 
any variance in such writs fiom the declaration or other proceedings In- 
dependently of the&e statutes, it is not easy to sec how the defendant could 
have availed himself of any variance between the writ and declaration after 
verdict, or an> interlocutory judgment, font was then too late for him to 
praj ojer of the writ, and expose the variance 
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“ alleged as cause of demurrer will be good in arrest of 

judgment for if a declaration or plea omits to state some 
particular circumstance, without proving of which, at the 
trial. It IS impossible to support the action oi defence, this 
omission shall be aided by a verdict As if, in an action of 
trespass, the declaration doth not allege that the trespass was 
committed on any certain day"^, oi if the defendant justifies, 
by prescribing for a right of common for his cattle, and does 
not plead that his cattle were levant and conchant on the land* , 
though either of these defects might be good cause to demur 
to the declaration or plea, yet it the adverse paity omits to 
take advantage of such omission in due time, but takes issue, 
and has a verdict against him, these exceptions cannot after 
verdict be moved in arrest of judgment For the verdict as- 
cei tains those facts, which before fiom the inaccuracy of the 
pleadings might be dubious , since the law will not suppose, 
that a jury under the inspection ot a judge, would find a ver- 
dict for the plaintiff or defendant, unless he had proved those 
ciicumstances, without which Ins gcneiai allegation is defec- 
tive^ (4) Exceptions, therefore, that aie moved m arrest of 
judgment, must be much more material and glaring than such 

^ Carth 38D * Cro Jac 44 y 1 Mod 292 

(t) It js correctly observed, upon this passage, that though Sir W Black- 
stone has stated with correctness, the principle upon which defects are 
nidcfl by a verdict at common law, yet his two examples are instances of 
defects aided after verdict by the statutes of jeolails (see post, 408 ) Ste7i’‘ 
ncl V Tfosjg, 1 Saund 228 n (l) In the first case, the tiespass was alleged 
to have been comimttcd on a day not yet come, this was clearly no omission 
of any circumstance ncccssaiy m the proof, but a formil mistT-tcmcnt so 
again, where the part^ stitcd a prescriptive right of common, but neglected 
to bring his case formally within it by averring the Icvancy and couchancy of 
the cattle, which was one condition of the prescription, the issue being taken 
on the prescription itself, no proof was necessary that the particular cattle 
were levant and conchant in_^fact, the omission of that fact therefore was 
not the omission of a circumstance necessary in the proof, in other words, 
the \euhct in neither case raises a presumption that the fact omitted was 
proved tothcjnrv But an instance in point maybe put thus if a man 
states the grant of a reversion, which can only be conveyed by deed, 
without alleging it to have been by deed, here if the fact of the grant be 
put m issue, and found by the jury, the verdict cures the omission, for 
without proof of the deed, the presumption is that it could not have 
been so found 
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as will mamtaui a demurrer, oi, in other woids, many inac- 
curacies and omissions, which would be fatal, if early ob- 
served, are cured by a subsequent verdict, and not suffered, 
in the last stage of a cause, to unravel the whole proceedings 
But if the thing omitted be essential to the action or defence, 
as, if the plaintiff does not meiely state his title in a defective [ 395 ] 
manner, but sets forth a title that is totally defective in itself*, 
or if to an action of debt the defendant pleads not guilty 
instead of ni/ Jehet^y these cannot be cured by a verdict for 
the plaintiff in the fiist case, or for the defendant in the second. 

If, by the misconduct or inadveiteiice of the pleaders, the 
issue be joined on a fact totally nnnmteiicd, oi insufficient to 
determine the right, so tliat the court u})on the finding can- 
not know for whom judgment ought to be given , as if, in an 
action on the case in asminpsit against an cxeciitoi, he pleads 
that he himself (instead of the testatoi ) made no such pro- 
mise ^ or if, in an action of debt on bond conditioned to pay 
money on oi hejoit a certain day, the defendant pleads pay- 
ment on the day^, (which issue, if found for the plaintiff, 
would be inconclusive, as the money might have been paid 
bejou,) in these cases the court will aftei verdict awaid a 
repleadoy quod partes replacitent unless it appears from the 
whole record that nothing material can possibly be pleaded 
in any shape whatsoevei, and then a rcpleadei would be liuit- 
less And, whenever a repleader is granted, the pleadings 
must begin de nom at that stage of them, whetliei it be the plea, 
leplication, or rejoindei, &c wheieiu there appears to have 
been the first defect, or deviation from the rcgulai couise® (5) 

Ir judgment is not by some of these means ai rested within 
the fust four days of the next teiin after the tiial, it is then to 

^ Salk S65 Stra 994 

“ Cro Eliz 778 M Burr 301, 302 

2 Ventr 190 ^ Raym 458 Salk 579 

(5) A replcader ib never granted in favour of the person who made the 
first fault in the pleading, Douglas, 396 , nor are any costs allowed, 

2 Ventr 196, for the party who applies for it ought not to have over- 
looked the fault, and proceeded to trial , by doing so, he has contributed 
to the cost*; 
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be entered on the roll or record. Judgments are the sen- 
tence pf the law, pronounced by the court upon the mattei 
contained in the record , and are of four sorts First, where 
the facts are confessed by the parties, and the law determined 
by the court , as in case of judgment upon demurrei secondly, 
where the law is admitted by the parties, and the facts dis- 
puted, as in case of judgment on a verdict thirdly, where 
[ 396 ] both the fact and the law arising thereon are admitted by the 
defendfnt, which is the case of judgments hy confesuon or 
defaidt or, lastly, where the plaintiff is convinced that either 
fact, or law, or both, are insufficient to support his action, 
and therefore abandons or withdraws his prosecution , which 
IS the case in judgments upon a nonsuit oi retraxit 

The judgment, though pronounced or awarded by the 
judges, IS not their determination or sentence, but the de- 
tei mination and sentence of the lavo It is the conclusion that 
naturally and regularly follows fioin the premises of law and 
fact, which stand thus against him, who hath rode over my 
coin, I may recover damages by law but A hath rode over 
my corn , therefore I shall recover damages against A It 
the major proposition be denied, this is a demuriei in law 
if the minor, it is then an issue of fact but if both be con- 
fessed (or determined) to be right, the conclusion or judg- 
ment of the court cannot but follow Which judgment or 
conclusion depends not theiefore on the arbitiary capnce of 
the judge, but on the settled and invariable principles of jus- 
tice The judgment, m shoit, is the remedy prescribed by iaw 
foi the redress of injuries , and the suit or action is the \ chi- 
cle or means of administering it What that remedy may be, 
is indeed the result of deliberation and study to point out, 
and therefore the style of the judgment is, not that it is de- 
creed or lesolved by the court, for then the judgment might 
appear to be their own, but, “ it is considered,*’ consider a turn 
estpa airiam^ that the plaintiff do recover his damages, his 
debt, his possession, and the like which implies that thejudg- 
ment is none of then own , but the act of law, pronounced and 
declared by the court, after due deliberation and inquiry 

All these species of judgments are either inteilocutoiy oi 
final Inter loaitory are sucli as aic given in the 
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middle of a cause, upon some plea, proceeding or default, 
which IS only intermediate, and does not finally determine or 
complete the suit Of this nature are all judgments for the 
plaintiff upon pleas in abatement of the suit or action in 
which it IS considered by the court, that the defendant do [ 397 ] 
answer over, lespmideat ouster, that is, put in a more sub- 
stantial plea ^ It IS easy to observe, that the judgment here 
given IS not final, but merely interlocutory , for there are 
afterwards farther proceedings to be had, when the defendant 
hath put in a better answer 

But the interlocutory judgments, most usually spoken of, 
are those incomplete judgments, whereby the itght of the 
plaintiff IS indeed established, but the quantum of damages 
sustained by him is not ascertained which is a matter that 
cannot be done without the intervention of a jury As by 
the old Gothic constitution the cause was not completely 
finished, till the nembda or jurors were called in ad exeai- 
twnem decyetmum judtcit^ ad aeshmationem prehty damnij 
lucri^ Sfc This can only happen where the plaintiff 
recovers , for, when judgment is given for the defendant, it is 
alw^ays complete as well as final And this happens, in the 
first place, where the defendant suffers judgment to go against 
him by default, or mhtl dtcit , as if he puts in no plea at all 
to the plaintiff’s declaration by confession or cognovit actiO’» 

7icm, where he acknowledges the plaintiff’s demand to be just 
01 by non sum infoymatuSy when the defendant’s attorney de- 
clares he has no instructions to say any thing in answer to 
the plaintiff, or in defence of his client , which is a species of 
judgment by default If these, or any of them, happen m 
actions wheie the specific thing sued for is recovered, as in 
actions of debt for a sum certain, the judgment is absolutely 
complete And therefore it is very usual, m order to strengthen 
a creditor’s security, for the debtor to execute a warrant of 
attorney to some attorney named by the creditor, empower- 
ing him to confess a judgment by eithei of the ways just now 
mentioned (by nihil dicit^ cognovit actionem^ or non sum tnfm^ 
matus) in an action of debt to be brought by the creditor 
against the debtor for the specific sum due which judgment, 


^ 2 Saund. 30 


* Stiernhook, dejure Goth / 1 c 4 
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when confessed, is absolutely complete and binding , provided 
the same (as is also required in all other judgments) be regu- 
larly docquettedy that is, abstracted and entered in a book, 
[ 398 ] according to the directions of statute 4'&5W&M c20 
But, where damages are to be lecovered, a jury must be called 
in to assess them , unless the defendant, to save charges, will 
confess the whole damages laid in the declaration otherwise 
the entry of the judgment is, “ that the plaintiff ought to 
“ reco /er his damages, (indefinitely,) but because the court 
know not what damages the said plaintiff hath sustained, 
“ therefore the sheriff is commanded, that by the oaths of 
twelve honest and lawful men he inquire into the said 
damages, and return such inquisition into court ” This 
process is called a of inqui^'y m the execution of which 
the sheriff sits as judge, and tries by a jury, subject to neaily 
the same law and conditions as the trial by jury at nisi prms^ 
what damages the pLuntill hath really sustained , and when 
then vcidict is given, which must assess some damages, the 
sheiifl returns the inquisition, which is enteied upon the loll 
in manner of a posUa^ and theieupon it is considered, that 
the plaintiff do recovei the exact sum of the damages so as- 
sessed In like manner, when a demurrer is determined foi 
the plaintiff upon an action wherein damages aie recovered, 
the judgment is also incomplete, without the aid of a writ of 
inquiry (6) 


(b) With respect to awarding a writ of inquiry, tlic court will look 
through the form of action to see nhether siibi.t'intnlly, such an inquiry is 
neccssuy, li it be, though the form of Action be debt for a sum certain, 
vet they will aviaid it, and if it be not, though the be assumpsit for 
unliquidated damages, they will not put the pirties to the unnecessary 
delay and expense thus, if debt be brought for foieigii money, or for the 
use and occupation of lands, though in foim the plaintiff demands a sum 
certain, )et as he need not prove th it piccise sum, they will in case of 
judgment by default, direct the sheriff (to inquire what is the sum really 
due On the other hand, where, by the form of action the plaintiff* de- 
mands general damages, as when he sues m assumpsit on a bill of exchange, 
or promissory note, or in covenant for rent, and the defendant suffers 
judgment by default, as these are mere matters of figures, which the offi- 
cers of the court can calculate as well as a jury, it is a common practice to 
order them to be referred to one of them, and judgment is entered upon 
their report 


In 
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Final judgments are such as at once put an end to the 
action, by declaiing that the plaintiff has eitlier entitled him- 
self, or has not, to recover the remedy he sues for In 
which case, if the judgment be for the plaintiff, it is also con- 
sidered that the defendant be eithei amerced, for his wilful 
delay of justice in not immediately obeying the king^s writ 
by rendermg the plaintiff his due , or be taken up, capiatur^ 
till he pays a fine to the king for the public misdemcsnor 
which IS coupled with the private injury, in all cases of force 
of falsehood m denying his own deed or unjustly claiming 
propel ty in replevin, or of contempt by disobeying the com- 
mand of the king^s writ or the express piohibition of any 
statute' But now m case of trespass, ejectment, assault, 
and false imprisonment, it is provided by the statute 5&G W. 

&M c 12 that no writ of capias shall issue for this fine, [ 399 
noi any fine be paid but the phuntift shall pay 65 8d. to 
the proper officei, and be allowed it against the defendant 
among his othei costs And theicfore upon such judgments 
in the common picas they used to enter that the fine was 
remitted, and now in both courts they take no notice of any 
fine or capias at all But if judgment be for the defendant, 
then in case of fraud and deceit to the coint, or malicious 01 
vexatious suits, the plaintiff may also be fined", but in most 
cases It is only considered, that he and his pledges of pio- 
sccutiiig be (nominally) amei ced tor his false claim, j)^ ^ Jalso 
clamoie suo^ and that the defendant may go theieot without 

8 Rop ^0 61 60 1 Roll Abr 219 Lill Entr 379 

‘ S Rep 59 11 Rep 4 1 5 Mod C B //i/ 4 Ann rof 430 
285 See Append No II §4 * 8 Rep 60 

F N B 121 Co Litt ni 8 Rep Salk 54 Carth S90 

" 8 Rep 59, 60 


In one important case the legislature interfered most beneficially by the 
8&9W 3 c 11 Where a bond was given to secure the performance of 
covenants, a single breach w is at law a forfeiture of the whole penalty 
But by the statute last mentioned, the hardship which pressed upon hoik 
paities in consequence of this, is removed the plaintiff is allowed still to 
enter up his judgment for the whole penalty, which stands as a security 
against future breaches , but he is for the present compelled to assign all 
the existing breaches of which he complains, the damages accruing from 
them are assessed, and upon payment of them execution is stayed upon the 
judgment entered up 
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a day, eat inde sine die^ that is, without any farther continu- 
ance or adjournment, the king’s writ, commanding his at- 
tendance, being now fully satisfied, and his innocence publicly 
cleared® (7) 

Thus much for judgments ; to which costs are a necessary 
appendage, it being now as well the maxim of ouis as of the 
civil law, that vicim victori in eocpensis condemn andus est ^ ” 
thougT the common law did not piofessedly allow any, the 
amercement of the vanquished party being his only punish- 
ment. The first statute which gave costs, eo nomine^ to the 
demandant in a real action was the statute of Gloucester, 
6Ed I. c 1 , as did the statute of Marlbridge, 52 Hen III. 
c.6 , to the defendant in one particular case, relative to ward- 
ship in chivahy though in reality costs were always consi- 
dered and included in the quantum of damages, in such actions 
where damages are given , and, even now, costs foi the plain- 
tiff are always entered on the roll as increase of damages by 
the court But, because those damages were frequently in- 
adequate to the plaintifl’s expenses, tlie statute of Gloucester 
orders costs to be also added, and farthei directs, that the 
same rule shall hold place in all cases where the party is to 

® Append No IIT §6 ^ Append No II §4 

f Cod 3 1 J3 


(7) At common law the death of cither party before sigmn" final judg- 
ment, put an end to the suit, though after verdict, unless the death was in 
the vacation after any term m which the plaintiff had been entitled to cntci 
up jiidgmcnt, in which case he might still enter it up by an equitable fiction 
as of that preceding term but now by the 17 C ^ c 8 wheie either party 
dies between verdict and judgment, it may still be entered up at any time 
within two terms after the verdict And by8&9W3cll a provision 
ii made for the case of either party dying between interlocutory and final 
judgment in any action, which might have been originally maintained 
against the personal representative, as well as for that of one or more 
plaintiffs or defendants of a greater number dying between the same periods 
1 1 any action, the cause of which would by law survive to or against the sur- 
viving plaintiffs or defendants Where, however, the delay has been occa- 
sioned by the time taken for arguing and deciding a special verdict, a 
motion in arrest of judgment, or any thing of that sort, and either party 
dies dunng that internal, however long, judgment may be entered up at 
common law, for the delay which anses from the act of the court must 
not turn to the prejudice of the suitors bee Tidd, 940 
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recover damages And therefoie in such actions where no 
damages \/ere then recoverable (as in quaie tmpedit^ m which 
damages were not given till the statute of Westm 2. 1 3 Edw, I ) [ 400 ] 
no costs are now allowed’', unless they have been expressly 
given by some subsequent statute (8) The statute 3 Hen VII, 
c 10 was the fiist which allowed any costs on a writ of error. 

But no costs weie allowed the defendant in any shape, till the 
statutes 23 Hen VIII c 15 4Jac I c 3 8&9W III c 11. 

and 4&5Ann c 16 which very cqiuUbly gave the defendant, 
jf he prevailed, the same costs as the plaintiff would have had, 
m case he liad recovered These costs on both sides are 
taxed and model ated by the prothonotary, or othei proper 
officer of the court 

Tiif king (and any person suing to his use^) shall neither 
pay nor receive costs , for, be‘^ldes that he is not included 
under the general words of these statutes, as it is his prero- 
gative not to pay them to a subject, so it is beneath his dignity 
to receive them (9) And it seems reasonable to suppose, that 

^ 10 Rep llG * Stat 24 Hen VIII c8 

(8) But the statute of Gloucester extends to give costs where damages are 
given to any dem'indant or plaintiff in any iction by any statute made after 
that p iihdmcnt, 2 Inst 289 Tht distinction now adopted, seems to be this, 
that where a party sustains damage, and has a right ot action at common 
law, he IS within the benefit of the statute of Gloucester, though a later 
statute giving i new remedy with damages is silent as to costs, and he 
pursues that new remedy On the contrary, where the modern statute 
gives not merely the new remedy, but the right of action, with damages, 
and is silent as to costs, none arc recoverable Cresswell v Houghtoriy 
6T R 359 

(o) This 13 stated too generally as to the receiving costs, for by the 
33 H 8 c 39 , the king recovers costs as “other common persons” m 
actions of debt upon specialties made to himself, or any one to his use, 

And in equity, the attorney general constantly receives costs, where he is 
made a defendant in respect of legacies given to chanties, and even where 
he is made a defendant in respect of the immediate rights of the crown in 
cases of intestacy In the case of the Attorftey General v 'Earl of Ashlurn^ 
haniy which was a proceeding under the 59G 3 c 91 (see p 428 n (3),) 
and there was no relator liable to pay costs to the defendant, the attorney 
general was still decreed his costs, iS &S 394 The principle therefore 
on which the general rule rests, should seem to be that costs eo nrnnine 

VOL. III. G G 
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the queen-consort participates of the same privilege; foi 
in actions brought by her, she was not, at the common law, 
obhged to find pledges of prosecution, nor could be amerced 
in case there was judgment against hei * In two other cases 
an exemption also lies from paying costs Executors and ad- 
ministrators, when suing in the right of the deceased, shall 
pay none ^ foi the statute 23 Hen VIII c 15 doth not give 
costs to defendants, unless >vhere the action supposeth the 
contract to be made with, oi the wrong to be done to, the 
plaintilF himself And paupeis, that is, such as will swear 
themselves not worth five pounds, are, by statute 1 1 Hen VI L 
c 12., to have original wuts and subpoenas gratis, and counsel 
and attorney assigned them without fee , and are excused 
from paying costs, when plaintiffs, by the statute 23 Hen VIII 
c 15 but shall suffei other punishment at tlic discretion of 
the judges And it was formeily usual to give such paupeis, 
if nonsuited, their election either to be whipped or pay the 
costs'^ though that practice is now disused* It seems 
[ 401 ] however agieed, that a paupei may lecovcr costs, though lie 
pays none, for the counsel and cltiks aie bound to give then 
labour to kt?n, but not to his intagonisty (10) To prevent 
also trifling and malicious actions, foi words, lor assault and 
battery, and foi trespass, it is enacted by statutes 43 Eli/ 
c 6, 21 Jac I c 16 , and 22 8^ 23 Car II c 0 § 136 that, 
where the jury who try any of these actions shall give less 
damages than 40s the plaintiff shall be allowed no moie costs 
than damages, unless the judge bcfoie whom the cause is 
tried shall certify under his hand on the back of the recoid, 
that an actual battery (and not an assault only) was proved, 

» Co Lm 133 * Salk 50b 

“ Cro Jiic 229 1 Ventr 92 y I Equ Cas abr 125 

^ 1 Sicl 261 7 Mod 111 


were unknown to the common law , and that the statute of Gloucester 
does not extend to the kmg , if it had depended on the king’s dignity it 
would have equally applied to courts ot equity 

(10) In this case the pauper will only recover as costs what he ts really 
out of pocket, not such sums as in an ordinary suit a common plaintiff 
would have been, and therefore, in a case in equity the plaintiff and soli- 
citor were directed to make oath what they had paid, or were to pay, and 
were allowed those sums only Ilullock on Costs, p 228 2d edit. 
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or that in tiespass the freehold or title of the land came 
chiefly in question (11) Also by statute 4&5W &M 
c 2S and 8 & 9 W III. c 1 1 if the trespass were committed 
in hunting or sporting by an inferioi tradesman, or if it ap- 
pear to be wilfully and maliciously committed, the plaintiff 
shall have full costs ^5 though his damages, <is assessed by the 
jury, amount to less than 40^ 

^ Sec pig 214,215. 


(11) Tlie atcoiint given of the 45Eliz c h is not quite correct That 
ititLitcis not ooiifined to the causes of action specified in the text, (indeed 
Jt specifically excludes one of them, bittei y,) but extends generilly to all per- 
sonal actions, and its object was to confine suits for ti ifling matters to inferior 
courts It docs not require a ccrtific ite to give full costs, but to take them 
iwa} , and it nas the unwillingness ot the judges to interpose under this 
St itute, which induced the legislature to pass the statutes of James and 
( liirles upon a different sjstem, these last restraining the costs in 
teitam c ises unless the judge by his ceitificate deemed it proper to grant 
tliein Indeed there stems to have been generally a diflerencc of opinion 
bctvvccn the legislature and the bench on this subject the former display- 
ing iiii anxiety to confine litigation for trifiiiig interests to lower and less 
expensive courts, the litter careful that the subject should not be too 
strongly deterred from h iving his cl urns determined in those courts to which 
he has a strict constitutional light of access, and the decisions of which 
aftci all aie generallv found to be the most satisfictory Thus the words 
of the statute oi C 2 are “ all actions of trespass, assault and battery, 
ami of/ier personal aclionsy wherein the judge at the trial shall not find and 
ccrtily under his hand on the record, that an assault and battery was 
proved, or that the freehold or title of the lind mentioned iii the declar- 
ation was chiefly in question ** It can scarcely be doubted that tho 
intention of the legislature was to restrain costs generally with qualifi- 
cations in two particular cases, but with the exception of one or two 
early decisions whu h adopted tins view of the statute, the uniform con- 
struction has been that it extends only ta these two cases, because the 
qualifications c m apply only to them feo that a large class of actions of 
tresp iss, and the words “ other personal actions'* are effectually struck 
out of the statute. See Hullock on Costs, pp 33 30 Tidd, 975 

It IS usual to guard the local jurisdictions, which arc created by act of 
parliament, with provisions restraining tho costs, where an action which 
might have been brought in them is commenced in a superior court , of 
these there are many in the statute book Sec Tidd, 970 

The general principle of preventing litigation by denying costs has by a 
late statute been extended to the inferior courts, which have jurisdiction 
to hold pleas to the amount of 40^, and even to those whose jurisdictiOA 
does not extend so far, 58 G 3 c 30 

G O: 2 
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Aftek judgment is entered, execution will immediately 
follow, unless the party condemned thinks himself unjustly 
aggrieved by any of these proceedings, and then he has 
his remedy to reverse them by several writs m the nature of 
appeals, which we shall consider in the succeeding chapter. 
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CHAPTER THE TWENTY-FIFTH. 

OP PROCEEDINGS in the nature 
OF APPEALS. 


PROCEEDINGS, in the nature of appeals from the pro- 
ceedings of the king’s courts of law, are of various 
kinds according to the subject-matter in which they are con- 
cerned They are principally four 

I A writ of attaint which lieth to inquire whethei a 
jury of twelve men gave a false verdict ® , that so the judg-* 
ment following thereupon may be reversed and this must be 
brought in the lifetime ot him for whom the verdict was given , 
and of two at least of the juiors who gave it This lay at 
the common law, only upon writs of assise , and seems to 
have been co-eval with that institution by king Flenry II at 
the instance of his chief justice Glanvil being probably 
meant as a check upon the vast powei then reposed in the 
recognitois of assise, of finding a verdict according to their 
own personal knowledge, without the examination of witnesses. 

And even here it extended no farther than to such instances, 
where the issue was joined upon the very point of assise (the C 3 
hell ship, disseisin, &c ), and not on any collateral matter, as 
villenage, bastardy, or any other disputed fact. In these cases 
the assise was said to be turned into an inquest or jur^y 
[asstsa vertitw in juratam^ or that the assise should be taken 
in modum juratae et non in modum asstsae , that is, that the 
issue should be tried by a common jury or inquest, and not 


• Finch L 484 
G G 3 
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by tecogmtors of assise** and then I apprehend that no 
attaint lay against the inquest or jury that determined such 
collateral issue Neither do I find any mention made by 
our antient writers, of such a process obtaining after the trial 
by inquest or jury, in the old Norman or feudal actions pro- 
secuted by writ of entry Nor did any attaint lie m tyespass^ 
dehty or other action personal, by the old common law be- 
cause those were always determined by common inquests oi 
juries*^. At length the statute of Westm 1 3 Edw I c 38. 
allowed an attaint to be sued upon inquests, as well as assise% 
which were taken upon any plea of land or of freehold But 

this was at the king^s discretion, and is so understood by the 
author of Fleta®, a wntei contemporary with the statute , 
though sir Edward Coke ^ seems to hold a different opinion 
Other subsequent statutes ® introduced the same remedy in all 
pleas of trespass, and the statute 34 Edw III c 7 extended it 
to all pleas whatsoever, personal as well as real , except only 
the wilt of light, in such cases wheie the mise or issue is 
joined on the mere right, and not on any collaltral question 
For though the attaint seems to have been geneially allowed 
111 the leign of Henry the second*', at the first mtioduction 
of the gland assise, (which at that time might consist of only 
twelve recognitois, in case they weie all unanimous,) yet sub- 
[ 401 ] sequent authorities have holden, that no attaint lies on a false 
veidict given upon the mere right, either at common law oi 
by statute, because that is determined by the giand assise, 
appealed to by the party himself, and now consisting of sixteen 
juiors'. 

Tin juiy who are to tiy this false veidict must be tvvent^- 
four, and arc called the grand jui^ , foi the law wills not 
that the oath of one jury of twelve men should be attainted or 

Bract I A tr \ c 34 § 2, 3, 4 — ^2 Inst 1 30 2 J7 

3 c 17 — It 6 c A § 1, 2 Htt ^ Stat 1 Bdw III st 1 c 6 

/ 5 c 22 §8 Co Entr 61 b Booth 5 Edw III c 7 28 Edw 111 c8 
21J ^ beepag 389 

' Bract I t tr I t 34 § 2 Flet ’ Bract 14 tr 5 c 4 §2 Flet 
ibrd 5 22 7 Bntt 242 b Yearb 12 Hen 

“ Yearb 28 Edw III 15 17^55 VI b Bro ^br t <iUnnt A2 iRoll 
i>l 15 Flet 5 22 16 Mr 289 

•15 c 22 § 8 &, le 
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sef aside by an equal number, nor by less indeed than double 
tlie former If the matter m dispute be of forty pounds 
value in personals, oi of forty shillings a year in lands and 
tenements, then by statute 15 Hen VI. c, 5. each grand juroi 
must have freehold to the annual value of twenty pounds. 

And he that brings the attaint can give no othei evidence to 
the grand jury, than what was originally given to the petit. 

For as their verdict is now trying, and the question is, whe- 
ther oi no they did right upon the evidence that appeared to 
them, the law adjudged it the highest absurdity to produce 
any subsequent proof upon such trial, and to condemn the 
prior jurisdiction for not believing evidence which they never 
knew But those against whom it is bi ought are allowed, in 
alHi mance of the first verdict, to produce new matter ^ be- 
cause the petit jury may have foimed their verdict upon evi- 
dence of then own kno^v ledge, which never appeared in court. 

If the grand jury found then verdict a false one, the judgment 
by the common law was, that the juiors should lose their 
hbnam les^em and become for ever infamous, should forfeit 
then goods and the profits of their lands , should themselves 
be impiisoned, and their wives and childien thrown out of 
doois, should have then houses lased, then tiees extirpated, 
and their meadows ploughed , and that the plaintiff should be 
lestoied to all that he lost by reason of the unjust verdict 
But as the severity of this punishment had it’s usual effect, 
in preventing the law from being executed, therefore by the 
statute 11 Hen VII c 24 revived by 23 Hen VIII c 3 and [ 405 ]] 
made perpetual by 13 Ehz c 25 an attaint is allowed to be 
bi ought after the ileath of the party, and a more moderate 
punishment was inflicted upon attainted jurors , mz perpetual 
infamy, and, if the cause of action were above 40/ value, a 
forfeiture of 20/ apiece by the jurors, oi, if undei 40/, then 
5/ apiece to be divided between the king and the party m*- 
jured So that a man may now bring an attaint eithei upon 
the statute or at common law, at his election ™ , and in both 
of them may reverse the former judgment But the practice 
of setting aside verdicts upon motion, and granting 7 icw // lahy 
has so superseded the use of both sorts of attaints, that I 

Bract I 4 tr 5 c A %\ * Finch L 486 

net / 5 c 22, 5 7 3 Inst 161 

(x (t 4 
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have observed very few instances of an attaint m our bobks, 
later than the sixteenth century " By the old Gothic consti- 
tution indeed, no certificate of a judge was allowed, in 
matters of evidence, to countervail the oath of the jury but 
their verdict, however erroneous, was absolutely final and 
conclusive Yet there was a proceeding from whence out 
attaint may be derived. — If, upon a lawful ti lal before a 
superior tribunal, the jury were found to have given a false 
verdict, they were fined, and lendered infamous for the 
future ® 

II The writ of deceit^ or action on the case in nature of it, 
may be brought in the court of common pleas, to reverse a 
judgment there had by fraud oi collusion in a real action, 
whereby lands and tenements have been recovered to the pie- 
judice of him that hath right But of this enough hath been 
observed in a former chapter p 

III An audita queiela is where a defendant, against whom 
judgment is lecovered, and who is therefore in danger of exe- 

[ 406 ] cution, or perhaps actually in execution, may be reheved upon 
good matter of discharge, which has happened since the judg- 
ment as if the plaintiff hath given him a general i elease , oi 
if the "defendant hath paid the debt to the plaintiff, without 
procuring the satisfaction to be enteicd on the lecord In 
these and the like cases, wherein the defendant hath good 
matter to plead, but hath had no opportunity of pleading it, 
(cither at the beginning of the suit, ovpuii> daii ein continuance^ 
which, as was shewn m a forniei chapter % must always be 
before judgment,) an audit a queiela lies, m the natuie of a 
bill m equity, to be lelieved against the oppression of the 
plaintiff It IS a writ directed to the couit, stating that the 
complaint of the defendant hath been heard, audita queiela 
deJeiidcntiSy and then setting out the niattei of the complaint, 
it at length enjoins the court to call the parties before them, 
and, having hcaid then allegations and pi oofs, to cause jus- 

" Cro E1 i 2 309 tro Jac 90 tt intestabiles ” Stiernhook de 

** Si tamen evulenti ar^tmciito faU jure Goth / 1 c 4 
“ sumjurasseconvmcantur (id quod su ^ Sec pag 16 » 

** jtenus judicium cognosien debitj i Sec pag 316 

mti/cfatifur in dv cne^jo per- 
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tice to be done between them’’ It also bes for bail, when 
judgment is obtained against them by scire facias to answer 
the debt of their principal, and it happens afterwards that the 
original ]udgment against their principal is reversed for here 
the bail, aftei judgment had against tliem, have no opportu- 
nity io plead this special matter, and theiefore they shall have 
redress by audita querela^ which is a writ of a most remedial 
nature, and seems to have been invented, lest in any case 
there should be an oppressive defect of justice, where a party 
who hath a good defence, is too late to make it m the ordina- 
ry forms of law But the indulgence now shewn by the courts 
m granting a summary relief upon motion, m cases of such evi- 
dent oppression has almost rendeied useless the writ of aw- 
dita quaelay and driven it quite out ot piactice 

I\ Bui, fourthly, the pi incipal method of redress for er- 
roneous judgments m the king’s courts of lecoid, is by 
of error to some superior couit of appeal 

A wnn of erroi “ lies foi some supposed mistake in the [ f07 ] 
proceedings of a court of record, foi to amend eirors in a 
base court, not of record, a wi it ol Jalse judgment lies ^ The 
wi it of ei ror only lies upon matter ol arising upon the face 
of the proceedings , so that no evidence is required to sub- 
stantiate Ol support it there being no method of reversing 
an eiroi m the detei ruination ot JactSy but by an attaint, oi a 
new trial, to coirect the mistakes ot the former verdict (1) 

Formerly, the suitors were much perplexed by writs of 
enor bi ought upon very slight and tnvial grounds, as mis- 
spellings and othei mistakes of the cleiks, all which might be 
amended at the common law, while all the proceedings were 
in paper foi tliey were then considered as only in fieriy and 
therefore subject to the contiol of the couits. But, when once 
the record was made up, it was tormerly held, that by the 

'■ Finch L 488 F N B 102 “ Append No HI §6 

® IRoU Abr 808 Finch L 484 

‘ Lord Rayrn 4S9 * 4 Burr 1099 


(l) bee post, 411 n (7) 
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common law no amendment could be permitted, unless within 
the very term in which the judicial act so recorded was done 
for during the term the record is in the bieast of the court, 
but afterwards it admitted of no alteration* But now the 
courts are become more liberal, and where justice requires 
it, will allow of amendments at any time while the suit is de- 
pending, notwithstanding the record be made up, and the 
term be past For they at present consider the proceedings 
as in JieUy till judgment is given , and therefore that, till then, 
they have power to peimit amendments by the common law 
but when judgment is once given and enrolled, no amend- 
ment IS permitted in any subsequent term^ Mistakes are 
also efFectually helped by the statutes of amendment andjeo^ 
Jails so called, because when a pleader perceives any slip m 
the form of his proceedings, and acknowledges such error 
[jeo faile\ he is at liberty by those statutes to amend it , which 
amendment is seldom actually made, but the benefit of the 
i 4*08 ] acts IS attained by tlie comfs overlooking the exception^ 
These statutes are many in number, and the provisions in 
them too minute to be heie taken notice of, otherwise than by 
rcfeiring to tlie statutes themselves’^, by which all trifling 
exceptions are so thoroughly guarded against, that wilts of 
crroi cannot now be mauitamed, but foi some material mistake 
assigned 

Tins IS at present the general doctrine of amendments, 
and ifs rise and history aic somewhat cm ions In the early 
ages ot oiii jurispiudence, when all pleadings were oie tenus^ 
il a slip was peiceived and objected to by the opposite party 
oi the conit, the plcadei instantly acknowledged Ins eiioi 
and lectified Ins plea, which gave occasion to that length 
of dialogue lepoited in the antient year-books So liberal 
weie then the sentiments of the crown as well as the judges, 
that ui the statute ot Wales, made at Rothelan, 12Edw I 
the pleadings aie directed to be earned on m that piinci- 
pahty, “ wiL calnmpma vabotum^ non ohseivata ilia dwacon^ 

* Co Lilt i>(>0 & 15 32 Hen VIII c 30 18 Eliz 

y Slat 11 Hen IV e S c 14 21 Jac I c U 16& 17 Car II 

* Stra 1011 c 8 (stiled m 1 Ventr 100 an omni- 

* Slat 14Eilw III c 6 OHen V potent act), 4 & 5 Ann c 16 9 Ann 

c 4 4 Hen VI c 3 8 Iltn VI t 12 c 20 5 Geo I c 13 
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‘‘ suetudiric, qui cadit a syllaba cadit a tola causa The 
judgments weie entered up immediately by the clerks and 
officers ot the court , and if any mis-entry was made, it was 
rectified by the minutes, oi by the remembrance of the court 
Itself. 

When the treatise by Britton was published, in the name 
and by authority of the king, (probably about the 1 3 £dw 1. 
because the last statutes therein refeiied to, are those of Win- 
ches tei and Westminstci the second) a check seems intended 
to be given to the unwaiiantable practices of some judges, 
who had made false entiies on the rolls to co\ei their own 
misbehavioui, and had taken upon them by amendments 
and insures to falsify then own lecords The king theretoie 
declares that although we have granted to our justices to 
‘‘ make record of pleas jileadeil bcloie them, jet we will not [ ] 

“ that their own lecoid shall be a warranty foi their own 
wiong, nor that they may lase then lolls, nor amend 
them, noi record tliem contmiy to then oiigmal eniol- 
ment ” The whole of which, taken together, amounts to 
this, that a record surreptitiously or eironeously made up, to 
stifle oi per\ert the truth, sliould not be a sanction foi erroi , 
and that a record, originally made up according to the tiiitli 
of tlie case, should not afterwards by any private rasure oi 
amendment be alteiedto any sinistei puipose 

Bur when afterwards king Edward, on his return from his 
French doniimoiis m the seventeenth year ot his reign, after 
upwards of thiee years’ absence, found it necessary (or con- 
venient, in oidei to replenish his exchequer) to piosecute his 
judges for then conuption and other mal-practices, the pei- 
version of judgments and othei manifold ciiois% occasioned 
by their erasing and altering recoids, were among the causes 
assigned for the heavy punishments inflicted upon almost all 
the king’s justices, even the most able and upright*^ The 

Bnt proem 2, 3 marks , sir Adam Stratton, chief baron 

Judteta perverterunty et in aliis erra- of the exchequer, 34,000 marks , and 
verurtJt (Matth West A D 1289 ) Thomas Wayland, chief justice of the 
** Among the other judges, sir Ralph common pleas, to have been attainted 
Hcngham, chief justice of the king’s of felony, and to have abjured the 
bench, 13 said to have been fined 7000 realm, with a forfeiture of all his 

estates 
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seventy of which proceedings seems so to have alarmed the 
[ 410 ] succeeding judges, that through a fear of being said to do 
wrong, they hesitated at doing what was right As it was 
so hazardous to alter a record duly made up, even from com- 


V 


estates the whole amount of the for- 
feitures being upwards of 100,000 
marks, or 70,000 pounds (3 Pryn 
Rec 401,402 ) An incredible sum in 
those days, before paper credit was 
In use, and when the annual salary of 
a chief justice was only sixty marks 
(C/au5 6 Edw I m 6 Dugd chron 
aer 26 ) The charge against sir Ralph 
Hcngham (a very learned judge, to 
whom we are obliged for two excel- 
lent treatises of practice) was onlj, 
according to a tradition that was 
current in Richard the third’s time, 
(year-book, M 2 Ric III 10 ) his al- 
tering out of mere compassion, a fine 
which was set upon a very poor man, 
from 13s 4rf to 6s 8d for which he 
was fined 800 marks , a more probable 
sum than 7000 It is true, the book 
calls the judge so punished Ingham and 
not Hcngham but I find no judge of 
the nameof Ingkam\a Dugdale’sS'cms 
and sir Edward Coke (4 InsL 255 ) and 
sir Matthew Hale (IP C 646 ) under- 
stand It to have been the chief justice 
And certainly his offence (whatever it 
was) was nothing very atrocious or 
disgraceful for though removed from 
the king’s bench at this time (togetlier 


with the rest of the judges), we find 
him, about eleven years afterwards, one 
of the justices m eyre for the general 
perambulation of the forests (/{of ;icr- 
amJbulj forest in turn Lond 29 Edw T 
m 8 ) , and the next year made chief 
justice of the common pleas, {Pat 
29 Edw I m 7 Dugd chroii ser 32 ) 
in which office he continued till his 
death m 2 Edw II {Claus 1 Edw II 
m 19 Pat 2 Edw II p I m 9 
Dudg 34 Seldcn pref to Henghara 
There is an appendix to this tradition, 
remembered by justice Southcote in 
the reign of queen Elizabeth (3 Inst 
72 4 Inst 255 ), that with this fine of 
chief justice Hengham a clock-hous'^ 
was built at Westminster, and furnished 
with a clock, to be heard into West- 
minster -hall Upon which story I shall 

only remark, that (whatever early in- 
stances may be found of the private 
exertion of mcehamcal genius, in con- 
structing horological machines) clocks 
came not into common use till an hun- 
dred years afterwards, about the end of 
the fourteenth centurv {Encyclojycdiet 
tit horloge 6 Rym Poed 590 Der- 
ham’s Artif Clockmaktr 91 ) (2) 


(2) There seems, however, no good reason to doubt the fact, of which 
the very currency of the tradition is some proof, and which according to 
the tera of the invention was dearly possible It is not necessary to sup- 
pose that the dock was set up in the very year in which the fine was im- 
posed, and in 1292, three years only later than the 17 Ed 1 , a clock was 
erected in the cathedral at Canterbury Dante, \vho died m 1521, makes 
mention of an oro/ogw in the Paradiso, can x v 139 in a way which shows 
that he intended an instrument with wheels and striking the hours The 
author, indeed, of a learned and cautious paper m Beckmann’s History of 
Inventions, vol i pp 419 — 4G2, inclines to attnbute clocks to the llth cen- 
tury, but adduces cle ir evidence of their existence in the twelfth See 
also Arch4eo vol v p 416 A dictum of Lord Holt m an anonymous case, 
6 Mod 130 IS intelligible only by reference to this story an application 
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passionate motives, (as happened in Hengham’s case, which 
in strictness was certainly indefensible,) they resolved not to 
touch a record any more , but held that even palpable errors, 
when inrolled and the term at an end, were too sacred to be 
rectified or called in question and, because Britton had for- 
bidden all criminal and clandestine alterations, to make a re- 
cord speak a falsity, they conceived that they might not judi- 
cially and publicly amend it, to make it agreeable to truth. 
In Edward the third's time indeed, they once ventured (upon 
the certificate of the justice in eyre) to estreat a larger fine 
than had been recorded by the clerk of the court below®: 
but mstead of amending the clerk's erroneous record, they 
made a second enrolment of what the justice had declared 
ore tenus , and left it to be settled by posterity in which of 
the two rolls that absolute verity resides, which every record 
IS said to import m itself*^ And, m the reign of Richaid the 
second, there aie instances s of their refusing to amend the 
most palpable errors and mis-entries, unless by the authority 
of parhament 

To this real sullenness, but affected timidity, of the judges, 
such a narrowness of thinking was added, that every slip (even 
of a syllable or a letter ^^) was now held to be fatal to the 
pleader, and overturned his client's caused If they durst 

® 1 Hal P C 647 • In those days it was strictly true, 

* 1 Leon 183 Co Litt 117 See what Ruggle (m Ins IgnoTamua) has 
pag 331 humorously applied to more modem 

® 1 Hal P C 648 pleaiLngs, “ in nostra lege unum comma 

^ Stat 14Edw III c 6 ** evertit totum plactium 


was made to the court to renew the term in an action of ejectment, it 
having expired during the pendency of an injunction from chancery the 
court refused to do it, because it involved an alteration of the record, 
and Holt C J said ** he considered there wanted a clock-house over against 
the hall gate ” 

Perhaps there is not much weight in the observation made on the small- 
ness of the judge’s salaries as contrasted with the amount of the fines 
imposed Where the direct means of becoming wealthy were so small, 
that very circumstance may have led to the use of indirect means Cer- 
tain It IS that the judges were men of great wealth , of this there are abund- 
ant proofs I will mention one In a capitation-tax granted to Richard II 
not a century after the time mentioned, and when certainly no propor- 
tionate increase had been made in the salaries of the judges, I find arch- 
bishops, and the dukes of Lancaster and Bretagne (speaally), rated at 


411 ] 
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not, or would not, set right meie formal mistakes at any 
time, upon equitable terms and conditions, they at least should 
liave held, that trifling objections were at all times inad- 
missible, and that more solid exceptions in point of form 
came too late when the merits had been tried They might, 
through a decent degree of tenderness, have excused them- 
selves from amending in criminal, and especially m capital, 
cases They needed not have granted an amendment, where 
It would work an injustice to eithei party , or where he could 
not be put in as good a condition, as if his adveisaiy had 
made no mistake And, if it was feared that an amendment 
after trial might subject the jurj- to an attaint, how easy was 
it to make waving the attaint the condition of allowing the 
amendment * And yet these were among the absurd i easons 
alleged for nevei su ffei mg amendments at all • 

The piccedcnts then set were uftci wauls most religiously 
followed’, to the gieat obstiuction of justice, and nun of 
the suitors who lia\e foimeily siifleicd as much by this 
scrupulous obstinacy and litcial stiictncss of the coiiits as 
tliey could have done even by then iniquity After vei diets 
and judgments upon the merits, they were hequently reversed 
for slips of the pen or mis-spellmgs , and justice was perpetu- 
ally intanglcd in a net of mcie technical jaigon The legis- 
1 itiiie hath theiefoie been forced to interpose, by no less than 
twelve statutes, to remedy these opprobrious niceties and it"s 
endeavouis have been of late so well seconded by judges of 
a moie libeial cast, that this unseemly degree of strictness is 
almost entuely eradicated and willpiobably in a few years 
be no moie icmembcrcd than the leaining of essoigns and de- 
faults, or the countei pleas of vouchei, aie at piesent But to 
return to oiii writs of eiror 

[ *410 ] It a writ of erroi be brought to reverse any judgment of 
an intenoi court of recoid, where the damages aie less than 
ten pounds , oi if it is brought to reverse the judgment of any 

^ Styl 207 ‘ 8 Hep 156 &c 


6/ I5s 4d , earls and bishops at 4l , Barons at 2/ , and the judges and 
chief baron at 5l , and serjeants and “ great apprentices of the law at 2/ 
Rot Pari 111 56, 57, 58 , cited in Lingard’s Hist iv 231 



Ch. 25. 


WRONGS 


*410 

supeiior court aftei \erdict, he that brings the wiit, oi that is 
plaintiff in eiror, must (except in some peculiar cases) find 
substantial pledges of prosecution, or bail*" to pi event delays 
by frivolous pretences to appeal (3) , and for securing pay- 
ment of costs and damages, which aie now payable by the 
vanquished party m all, except a few particular instances, by 
virtue of the seveial statutes cited m the margin" (4) 

A WRIT of eiior lies from the mferioi courts of record in 
England into the king's bench <md not into tlie common 
pleas P Also from the king's bench in Ireland to the king's 
bench in England (5) It likewise may be brought from 
the common pleas at Westminster to the king's bench ; and 
then from the king's bench the cause is removeable to tlie 
house of lords Fiom proceedings on the law side of the 
exchequei a writ of eiior lies into llie court of exchequer 
chamber beiore the lord chancellor, lord tieasiner, and the 
judges of the court of king’s bench and common pleas (6) , 
and from thence it lies to the house of peers From proceed- 
ings in the king's bench, in debt, detinue, covenant, account, 
case, ejectment, or trespass, originally begun therein by bill, 
(except where the king is party,) it lies to the exchequer 

Stat 3 Jac I t 8 13 Car IIst2c2 8&9W III c 11 4 St 

St 2 c 2 & 17 Car II c 8 5 Ann c IG 

19 Geo III c 70 Sue chap 4 

" alien Vir c 10 13 Car II p FinLli I. 480 Dyer, 250 

( 3 ) '1 he sum of ten is extended to fifteen pounds by the 51 G 7 
c 124 The statute of James extends to every kind oi judi^ment, but is 
confined to one lorm of action, that of debt, the statutes ol Charles em- 
bi ace, with a few exceptions, every kind of action, but are confined to 
judgments after verdict This gives the proceeding m debt an advantage, 
where the defendant has really no good defence, and is likely to resort to 
vexatious delays of the plaintifl’s judgment 

( 4 ) None of these statutes provide for the case of a judgment reversed 
in the court of error , and therefore in sueh a case each party must pay his 
own costs from the beginning Bell v Potts, 5 East 49 

(5) But see Vol I p 104 

(6) The statute 20 C 2 c 4 has dispensed with the presence of the 
lord treasurer, when the office is vacant The chancellor and the trea^ 
surer arc the judges of this court, and the justices whom they call to 
their assistance are but assistants , in practice, however, it is usual, tor the 
chief justices to sit alone, who report their opinion to the chancellor, and 
the judgment is pronounced by him See Johnstone v Sutton 1 T R 510 
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chamber, befoie the justices of the common pleas, and barons 
of the exchequer, and from thence also to the house of 
lords ^ , but where the proceedings in the king^s bench do 
not first commence theicin by bill, but by original writ sued 
out of chancery this takes the case out of the general rule 
[ *411 ] laid down by the statute®, so that the writ of error then lies, 
without any intermediate stage of appeal, directly to the house 
of lords, the dernier resort for the ultimate decision of every 
civil action. Each court of appeal, in then respective stages, 
may, upon hearing the matter of law in which the error is 
assigned, reverse or affii m the judgment of the inferior courts, 
but none of them are final, save only the house of peers, to 
whose judicial decisions all other tribunals must therefore 
submit, and conform their own And thus much for the 
reversal or affirmance of judgments at law, by writs in the 
nature of appeals (7) 

^ Stat 27 Eliz c 8 1 Saund 34G Cartb 180 Comb 

See pag 43 295 

* 1 Roll Rep 264 1 Sid 424 

(7) By the lO&llW 3 c 14 No judgment in any real or personal 
action shall be reversed or avoided for any error or defect therein, unless 
tlie writ of error or suit for icversing the same, be brouglit and prosecuted 
with effect within twenty years after such judgment signed oi entered of 
record But the following section has the usual provision in favour of 
infants, fevie covertSj persons non compotes^ imprisoned or beyond the 
seas, allowing them five years from the ceasing of their respective dis- 
abilities 

In this chapter, Sir W Blackstone has considered only the inodes by 
which a judgment may be leversed by writ of error brought in a court of 
appeal, and has stated that this can only be done for error in law There 
IS, however, a proceeding to reverse a judgment by writ of error m the 
same court, where the error complained of is m fact^ and not in law, and 
where of course no fault is imputed to the court in pronouncing it*s judg- 
ment This wnt 18 called the writ coram nobis, or coram vobis^ according 
as the proceedings are m the king’s bench or common pleas, because the 
record is stated to remain before us (the king), if in the former , and before 
you (the judges), if m the latter, and is not removed to another court In 
this proceeding it is of course necessary to suggest a new fact upon the 
record, from which the error in the first judgment will appear , thus, sup- 
posing the defendant, being an infant, has appeared by attorney instead of 
guardian, it will be necessary to suggest the fact of his infancy of which 
the court was not before informed There is, therefore, no inconsistency 
m bringing this wnt of error before the same judges who pronounced the 
judgment in the first instance, because they are required to pronounce upon 
a new state of facts, without impeachment of the former judgment on the 
facts as they then stood 
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CHAPTER THE TWENTY-SIXTH. 

OF EXECUTION. 


JF the regular judgment of the court, after the decision of 
the suit, be not suspended, superseded, or reversed by one 
or other of the methods mentioned m the two preceding 
chapters, the next and last step is the exeaition of that judg- 
ment , or putting the sentence of the law m force. This is 
jierformed m different manners, according to the nature of 
the action upon which it is founded, and of the judgment 
which IS had or recovered. 

If the plaintiff recovers in an action real or mixed, whereby 
the seisin or possession of land is awarded to him, the writ of 
execution shall be an hahei e facias semnam^ or writ of seisin, 
of a freehold , or an habere facias possessionem^ or writ of pos- 
session of a chattel interest ^ These are writs directed to 
the sheriff of the county, commanding him to give actual 
possession to the plaintiff of the land so recovered m the 
execution of which the sheriff may take with him the posse 
comitatus^ or power of the county ; and may justify breaking 
open doors, if the possession be not quietly delivered. But, 
if It be peaceably yielded up, the delivery of a twig, a turf, 
or the ring of the door, in the name of seism, is sufficient 
execution of the writ Upon a presentation to a benefice re- 
covered m a quare impedit^ or assise of darrein presentment^ 
the execution is by a writ de cleiico admittendo^ dnected, not [Mil 
to the sheriff, but to the bishop or archbishop, and requiring 
him to admit and institute the clerk of the plaintiff. (1) 

* Append No II § 4 ** Finch L 470 

(1) The wnt commands the bishop to admit and institute not any clerk 
by name, but %don$am personam at the presentation of the plaintiflfj because 
though the plaintiff *8 right to present is now decided, yet the bishop stilV 
retains his power of determining on the fitness of the individual presented 

\0L III, H H 
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In other actions, where the judgment is that something in 
special be done or rendered by the defendant, then, in order 
to compel him so to do, and to see the judgment executed, a 
special writ of execution issues to the sheriff according to the 
nature of the case As, upon an assise of nusance, or quod 
permittat prostcrnere^ where one part of the judgment is quod 
nocumentum am&oeatur^ a writ goes to the sheriff to abate it 
at the charge of the party, which likewise issues even m case 
of an indictment*^ (2) Upon a replevin, the writ of execution 
IS the writ de tetorno kabendo ** and, if the distress be eloigned, 
the defendant shall have a capias tn witkemam'^ , but on the 
plaintiff's tendering the damages and submitting to a fine, 
the process tn withernam shall be stayed ^ (3) In detinue, after 
judgment, the plaintiff shall have a distringas^ to compel the 
defendant to deliver tlie goods, by repeated distresses of his 
chattels ® or else a scire facias against any thud person in 
whose hands they may happen to be, to shew cause why they 
should not be delivered and if the defendant still continues 
obstinate, then, (if the judgment hath been by default or on 
demurrer) the sheriff shall summon an inquest to ascertain 
the value of the goods, and the plaintiff's damages which 
(being either so assessed, or by the verdict in case of an issue *') 
shall be levied on the person or goods of the defendant So 
that, after all, in replevin and detinue, (the only actions for 
recovering the specific possession of personal chattels,) if the 
wrongdoer be very perverse, he cannot be compelled to a resti- 
tution of the identical thing taken or detained, but he still 
has his election to deliver the goods, or their value * an im- 
perfection in the law, that results from the nature of personal 

• Comb 10 « 1 Roll Abr 737 Rast Entr 215 

** See pag 150 ^ Bro Abr / damages 29 

® See pag 1 49 ' Keilw 64 

^ 2 JLeon 174 

(2) That IS, if the indictment states the nusance to be continuing, if it 
does not, there is only judgment of fine or impnsonment, as m the case of 
any other misderaesnor See v Stead and another, sT R 142 

(3) From this passage, as well as from the account of replevin at p 147 
It might be supposed (as, indeed, it has been), that the author considered 
the action to be confined to cases of wrongful distress At p 146 how- 
ever, he formally and correctly states it to be the legal remedy for every 
wrongful taking of goods, and I think it may fairly be supposed, that in the 
other places he refers only to the modern practice, which certainly confines 
replevin to cases of >vrongful distress. See Selw Ni* Pn 1156 6th edit 
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property, which is easily concealed or conveyed out of ihe 
reach of justice, and not always amesnable to the magistrate 

Executions m actions where money only is recovered, [ 414 ] 
as a debt or damages, (and not any specific chattel,) are of 
hve sorts either against the body of the defendant; or against 
his goods and chattels , oi against his goods and the iirqfiis of 
his lands , or against his goods and the jpossesston of his lands , 
or against all three, his body, lands, and goods. 

• 

1. The first of these species of execution, is by wiit of 
capias ad saii^factend\im\ which addition distinguishes it from 
the former capias ad tc^ondendum^ which lies to compel an 
appearance at the beginning of a suit. And, properly speak- 
ing, this cannot be sued out against any but such as were 
liable to be taken upon the former capias^ (4) The intent 
of It IS, to imprison the body of the debtor till satisfaction be 
made for the debt, costs, and damages , it therefore doth not 
he against any privileged persons, peers, or members of pai- 
liament, (5) nor against executors or administrators, noi 
against such other persons as could not be originally held to 
bail And sir Edward Coke also gives us a singular in- 
stance*, where a defendant in 14 Edw III was discharged 
from 2 capias^ because he was of so advanced an age, quod 
poeiiam imprisonamenti subirc non potest If an action be 
brought against an husband and wife foi the debt of the wife, 
when sole, and the plaintiff recovers judgment, the capias shall 
issue to take both the husband and wife m execution "* but* 
if the action was originally bi ought against herself, when sole, 
and pending the suit she marries, the capias shall be awarded 
against her only, and not against her husband Yet, if 
judgment be recovered against an husband and wife for the 
contract, nay, even foi the personal misbehavioui of the 
wife dunng her coverture, the capias shall issue against the 

j Append No HI § 7 Moor 704 

* 3 Rep 12 Moor 767 “ Cro Jac 323 

* 1 Inst 289 o Cro Car 513 

(4) This rule docs not hold true universally, though the converse of 
it does, that whenever a capias is allowed on mesne process before judg- 
ment, It may be had on the judgment itself 

(5) Except they have bound themselves by a statute merchant, or statute 
^staple, or recognisance in nature of a statute staple Tidd, 1042 

H H 2 
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husband only which is one of the many great privileges of 
English wives (6) 

[ 415 ] The writ of capias ad sati^acimdtmi is an execution of the 
highest nature, inasmuch as it depi ives a man of his liberty, 
till he makes the satisfaction awarded , and therefore, when 
a man is once taken in execution upon this writ, no othei 
process can be sued out against his lands or goods Only by 
statute 2lJac 1. c.24. if the defendant dies, while charged 
m execution upon this wiit, the plaintiff may, after his death, 
sue out a new execution against his lands, goods, or chattels 
The writ is directed to the sheriff, commanding him to take 
the body of the defendant, and have him at Westminster on 
ij,day therein named, to make the plaintiff satisfaction for his 
denian<|(,« And, if he does not then make satisfaction, he must 
remain m custody till he does. This writ may be sued out, 
as may all othei executory process, for costs, against a plain- 
tiff as well as a defendant, when judgment is had against him. 

When a defendant is once in custody upon this process, 
he IS to be kept m aicta et salva custodta and if he be after- 
wards seen at large, it is an escape y and the plaintiff may have 
an action thereupon against the sheriff for his whole debt. 
For though, upon arrests, and what is called mesne process, 
being such as intervenes between the commencement and end 
of a suit P, the sheriff, till the statute 8 & 9 W III c 27 , might 
have indulged the defendant as he pleased, so as he produced 
him in court to answer the plaintiff at the return of the writ 
yet, upon a taking in execution, he could never give any indul- 
gence , for, m that case, conhnement is the whole of the debt- 
or’s punishment, and of the satisfaction made to the creditor. 
Escapes are either voluntary, oi negligent Voluntary are 
such as aie by the expiess consent of the keepei , after which 
he never can retake his prisoner again \ (though the plaintiff 

P Ste page 219 3 Rop 52 1 Sid 330 


(g) This position may, perhaps, be questioned m point of form, though 
It IS substantially correct , as it offends against the general rule, that the 
execution should correspond with the judgment Indeed, m the margin of 
the report m Coke, is cited a prior case, m the same volume, p 407 
which IS contradictory to it In pidcticc the courts always discharge the 
wife on motion, when she has been taken on a captas ad satisfaciendum 
sued out jointly against her husband and herself 

21 
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may retake him at any time but the sheriff must answer for 
the debt. Negligent escapes aie where the prisoner escapes 
without his keeper's knowledge or consent , and then upon 
flesh pursuit the defendant may be re^taken, and the sheriff 
shall be excused, if he has him again befoie any action brought [4163 
against himself for the escape ® A rescue of a pi isoner in cxe^ 
cutiony either going to gaol or in gaol, or a breach of prison, 
will not excuse the sheiiff from being guilty of and answering 
for the escape ; foi he ought to have sufficient force to keep 
him, since he may command the power of the county ' But 
by statute 32 Geo. II c 28 if a defendant, charged in execu- 
tion for any debt not exceeding 100/. will surrendei all liis 
effects to his creditors (except his apparel, bedding, and tools 
of his trade, not amounting in the whole to the value of 
1 0/ ), and will make oath of his punctual compliance with the 
statute, he may be discharged, unless the creditor insists on 
detaining him , in which case he shall allow him 2s 4</ pa 
week, to be paid 5n the first day of every week, and on failure 
of regular payment the pi isoner shall be discharged Yet the 
Cl editor may at any fiituie time have execution against the 
lands and goods of such defendant, though never more against 
his person (7) And, on the other hand, the creditors may,. 

' Slot 8& 9 W III c. 27 * F N B 130 ‘ Cro Jac 419 

(7) By the 33 G 3 c 5 this sum of lOO/. is increased to 300/, and by 
the 37 G 3 c 85 the allowance of 2s 4d to 3s G(U if theie be but one 
detaining creditor, and if more, then to any sum in the discretion of the 
court not exceeding 2s from each Where the prisoner is in custody moro 
than twenty miles from Westminster Hall, the court may order him to he 
brought up for his discharge before the judge of assise at the assises, or 
before the magistrates at quarter sessions , who are respectively invested,, 
with the necessary powers by 32 G 2 c 28 and 52 G 3 c 34 The application 
IS directed to be made by the prisoner before the end of the first term 
after his arrest, but where the neglect is shewn to have arisen from mis- 
take or Ignorance, it must be received, though made at a later period 
These acts extend not merely to cases of persons m execution for debts 
between party and party, but to person* in custody by attachment for non- 
payment of costs, non-performance of awards, and similar contempts, as 
well as (by the 49 G 3 c 6 ) to persons m custody for contempt of any 
court of equity, by not paying money, or costs ordered to be paid 

Where the debt recovered docs not exceed 20/ cxclubiyc of the costs ot 
the action, the 480 3 c 123 pi ovules for the discharge of the debtor’s 
person, after he shaUhavc lam in prison twelve succusive calendar months 
H H 3 Blit 
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as in case of bankruptcy, compel (under pain of transportation 
for seven years) such debtor charged in execution for any debt 
under 100/, to make a discovery and surrender of all his effects 
for their benefit, whereupon he is also entitled to the like dis- 
charge of his person (8) 

If a captas ad sattrfaciendum is sued out, and a non est 
ventus IS returned thereon, the plaintiff may sue out a process 
against the bail, if any were given who, we may Ye member, 
stipulated in this triple altei native, that the defendant should, 
if condemned m the suit, satisfy the plaintiff his debt and 


But the most important enactments in thit» branch of the law ore the 
statutes of the iG 4 c 119 and SG 4 c 61 which have established a 
new court of record, called the court for the Relief of Insolvent Debtors, 
the judges of which are to make three ciicuits in the year for the dis- 
charge of insolvents Few problems in legislation have been morepurzhng 
than that ot discovering the true practical limit to the imprisonment of the 
body for debt The principle seems deal , so long a^impiisonment may be 
a mean to enforce payment of the debt from the debtor, jt is justifiable, 
but It ceases to be so, as between the p-irties, -when from want of ability 
in the debtor, his impnsonment cannot produce that effect But the 
public has an interest to prevent the contrartmg of debts fraudulently or 
extravagantly, and tJrerefore when the first princijile has ceased to operate, 
the fiaudulcnt or extravagant debtor may be lawfully punished by a still 
longer confinement Upon these two pnnciples these acts proceed, the 
prisoner dischaigcd under them is personally free os to all debts and de- 
mands specified in the order of discharge, but his present effects and 
credits, of which he is bound to give in a correct schedule, and all his 
iuture property, are made liable , and if he shall have been guilty of any 
fraud or bad practices in contracting any debt, or have opposed a vex- 
atious defence to the action for recovering it , if he shall have fraudulently 
destroyed his papei s, kept false books, made false entries, concealed debts 
or credits, given a vohintarj preference to any creditor, (whidi, if done 
within three months before the filing of his petition for discharge, is declar- 
ed to be void,) or made away with his property, or his impnsonment be for 
damages recovered against him in an action for crim con , seduction, or 
malicious injury, in these and similar cases, the court maj postpone his en- 
largement for two or three yeiu^ at it’s discretion , and a fraudulent 
concealment of property in hts schedule subjects him to imprisonment and 
hard labour for any term not exceeding three years 

(8) This clause applies m favour of any creditor, having charged a pri- 
soner in execution, whose debt does not exceed the stated sum (now ex- 
tended to 500/ by the 26G 5 c 44 and 55 G 3 c 5 ) and he may compel 
the discovery and surrender, though the pnsoncris whole debts may exceed 
I hat sum, and he may thcic'foic be out of the benefit of the statute- 
Chajpe/f V A&hktf sB <1 A 537 
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costs, or that he should surrender himself a prisoner, or, 
that they would pay it for him as, therefore, the two former 
branches of the alternative are neither of them comphed with, 
the latter must immediately take place In order to which 
a writ of scire facias may be sued out against the bail, com- 
mandmg them to shew cause why the plaintiff should not have 
execution against them for his debt and damages and on such [ 417 
writ, if they shew no sufficient cause, 01 the defendant does 
not surrender himself on the day of the return, or of shewing 
cause, (for aftei wards is not sufficient,) the plaintiff may have 
judgment against the bail, and take out a wi it of capias ad 
sati^aciendum^ or othei piocess of execution against them (9) 

2 The next species of execution is against the goods and 
chattels of the defendant, and is called a writ of fan facias % 
from the words in it where the sheriff is commanded, quod 
fiet t facial de bonti>^ that he cause to be made of the goods and 
chattels of the defendant the sum or debt recovered. This 
lies as well against privileged persons, peers, &c as other com- 
mon persons, and against executors or administrators with 
regard to the goods of the deceased. The sheriff may not 
break open any outer doors *, to execute either tins, or the 
former writ but must eiitci peaceably , and may then break 
open any inner door, belonging to the defendant, m order to 
take the goods ^ And he may sell the goods and chattels 
(even an estate for years, which is a chattel real *) of the de- 
fendant, till he has raised enough to satisfy the judgment and 
costs (10) first paying the landlord of the premises, upon 
which the goods are found, the arrears of rent then due, not 
exceeding one year’s rent in the whole * If part only of the 

“ Lutw 1269^1273 r Palm 54 

Append No lU § 7 '8 Rep 17J 

* 5 Rep 92 • Stat 8 Ann t 1 4 


(9) In the common pleas the undertaking of the bail docs not subject 
them to execution against the body Troughion v Clarke and another, 
2 Taunt 113 

(10) B> the common law the sheriff might seize and sell growing crops, 
but the statute 56 G 3 c 50 has restrained him from selling, to be earned 
off any farm at lease, straw, turnips, manure, or any crops, which by the 
covenants or agreement with the landlord, were to be consumed on the 
property , and the same statute forbids him in any case to sell clover, 
or any artificial grass crops growing under standing corn. 

H H 4 
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<kbt be levied on a Jteri facias^ the plaintiff may have a capias 
ad satisfaciendurji for the residue ^ 

3 A THIRD species of execution is by writ of levari facias ; 
which affects a man’s goods and the pnefts of his lands, by 
commanding the sheriff to levy the plaintiff’s debt on the lands 
and goods of the defendant , whereby the sheriff may seise all 
his goods, and receive the rents and profits of his lands, till 
satisfaction be made to the plaintiff‘s Little use is now made 

1 1 (S ] of this writ , the remedy by elegtU which takes possession of 
the lands themselves, being much more effectual But of this 
species IS a writ of execution pioper only to ecclesiastics, which 
IS given when the sheriff, upon a common writ of execution 
sued, returns that the defendant is a beneficed clerk, not having 
my lay fee In this case a writ goes to the bishop of the dio- 
cese, in the nature of a leva7 1 or JIcti facias to levy the debt 
iiid damages de honis ecclesiasticis^ which are not to be touched 
by lay hands and thereupon the bishop sends out a sequestra^’ 
I ton of the profits of the clerk’s benefice, directed to the church- 
\*^aidens, to collect the same and pay them to the plaintiff, till 
the full sum be raised * 

4 The fourth species of execution is by the writ of elegtt ; 
which is a judicial writ given by the statute Westm 2 13 Edw L 
c 18 either upon a judgment for a debt, or damages, or upon 
the forfeiture of a recognizance taken in the king’s court By 
the common law a man could only have satisfaction of goods, 
chattels, and the present profits of lands, by the two last men- 
tioned writs of fio t facias^ or levari facias , but not the posses- 
sion of the lands themselves , which was a natuial consequence 
of the feodal principles, which prohibited the alienation, and of 
course the incumbering of the fief with the debts of the owner. 
And, when the restriction of alienation began to wear away, 
the consequence still continued , and no creditor could take the 
possession of lands, but only levy the growing profits so that, 
it the defendant aliened his lands, the plaintiff was ousted of 
his remedy The statute therefore granted this writ, (called 
an elegity because it is in the choice or election of the plaintiff 

** 1 Roll Abr Cro BliZi 344 ** Itegtsir ong 300 jtidtc 2S?, 2lnsti4 

' Finch. L. 471 » ® 2 Hum cccl, law, 32V* 
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D^hether he will sue out this writ or one of the former,) by 
which the defendant’s goods and chattels are not sold, but only 
appraised; and all of them (except oxen and beasts of the 
plough) are delivered to the plaintiff, at such reasonable ap- 
praisement and price, m part of satisfaction of his debt. If 
the goods are not sufficient, then the moiety or one half of his [ 
freehold lands, which he had at the time of the judgment given 
whether held m his own name, or by any other in trust for 
him®, (11) are also to be delivered to the plaintiff, to hold, 
till out of the rents and profits thereof the debt be levied, or 
till the defendant’s interest be expired , as till the death of the 
defendant, it he be tenant for life or m tail During this pe- 
riod the plaintiff is called tenant by tlegity of whom we spoke 
in a foimer part of these commenUiiies We there observed 
that till this statute, by the antient common law, lands were 
not liable to be charged with, or seised for, debts , because 
by these means the connection between lord and tenant might 
be destroyed, fraudulent alienations might be made, and the 
services be transferred to be performed by a stranger , provi- 
ded the tenant incurred a large debt, sufficient to cover the 
land. And therefore, even by this statute, only one half was, 
and now is, subject to execution , that out of the remainder 
sufficient might be left for the lord to distrain upon for his ser- 
vices. And upon the same feodal principle, copyhold lands 
arc at this day not liable to be taken in execution upon a judg- 
ment ^ But in case of a debt to the king, it appears by magna 
caittty c 8. that it was allowed by the common law for him to 
take possession of tlie lands till the debt was paid. For he, 
being the grand superior and ultimate proprietor of all landed 
estates, might seise the lands into his own hands, if any thing 
was owing from the vasal , and could not be said to be de- 
frauded of his services, when the ouster of the vasal proceeded 
from his own command. This execution, or seising of lands 
by elegit, is of so high a nature, that after it the body of the de- 

' 2 Inst 395 h Book II. th 10 

« Stat 29Car II c 3 ‘I Roll Abr 888. 

( 11 ) If the lands delivered are lands held in trust for the defendant, the 
operation of the wnt by the words of the statute of Chailcs cited in the 
margin is confined to lands so held at the time of the cxctiUion suedy and 
does not i elate back to the judgment. Com Rep 226, 
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fendant cannot be taken but if execution can only be had of 
the goods, because there are no lands, and such goods are not 
sufficient to pay the debt, a capias ad sattsfaaendmi may then 
be had after the elcgtt , for such elegit is in this case no more 
in effect than ^Jieri facias K So that body and goods may be 
taken in execution, or lands and goods; but not body and 
land too, upon any judgment between subject and subject in 
the course of the common law. But, 

5 Upon some prosecutions given by statute , as m the case 
of recognizances or debts acknowledged on statutes merchant, 
[ 420 ] or statutes staple (pursuant to the statutes 13 Edw I de mcr- 
catoritm^ and 27 Edw III c 9 ) , upon forfeiture of these, 
the body, lands, and goods may all be taken at once in exe- 
cution, to compel the payment of the debt The process 
liereon is usually called an extent or extendi facias^ because 
the sheriff is to cause the lands, &c to be appraiseil to then 
full extended value, before he delivers them to the plaintiffi 
that It may be certainly known how soon the debt will be 
satisfied*^ And by statute 33 Hen VII J c 39 all obliga- 
tions made to the king shall have the same force, and of con- 
sequence the same remedy to recover them, as a statute sta- 
ple , though indeed, before this statute, the king was entitled 
to sue out execution against the body, lands, and goods of 
his accountant or debtor* And his debt shall, m suing out 
execution, be preferred to that of every other creditor, who 
hath not obtained judgment before the king commenced his 
suit™. The king’s judgment also affects all lands, which the 
king’s debtor hath at or after the time of contracting his debt, or 
whicli any of his officers mentioned in the statute ISEliz c 4. 
hath at or after the time of his entering on the office , so 
that, if such officer of the crown aliens for a valuable consi- 
deration, the land shall be hable to the king’s debt even in 
the hands of a hona fide purchaser , though the debt due to 
the king was contracted by the vendor many years after the 
alienation* Whereas judgment between subject and subject 
related, even at common law, no farther back than the ftrst 


Hob 58 
F N B 131 
' 3 Rep 1 2 
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day of the term m which they were recovered, in respect of 
the lands of the debtor , and id not bind his goods and chat- 
tels, but from the date of the writ of execution • and now, 
by the statute of frauds, 29 Car. IL c 3 the judgment shall 
not bind the land in the hands of a boria Jide purchaser, 
but only from the day of actually signing the same which is 
directed by the statute to be punctually entered on the re- 
cord nor shall the writ of execution bind tlie goods in the 
hands of a stranger, or the purchaser but only from the ac*- 
tual delivery of the writ to the sheriff or other officer, who is 
theiefore ordered to indorse on the back of it the day of his 
receiving the same. 

These are the methods which the law of England has 
pointed out for the execution of judgments and when the 
plaintiff’s demand is satisfied, either by the voluntary pay-^ 
ment of the defendant, or by tins compulsory process, or other-* 
wise, satisfaction ought to be entered on the record, that the 
defendant may not be liable to be hereafter harassed a second 
time on the same account. But all these writs of execution 
must be sued out within a year and a day after the judgment 
is entered , otherwise the court concludes prima facie that tlie 
judgment is satisfied and extinct yet however it will grant 
a wilt of scire facias in pursuance of statute Westm 2i. 
1 3 Edw, I. c. 45. for the defendant to shew cause why the 
judgment should not be revived, and execution had against 
him , to which the defendant may plead such matter as he has 
to allege, in order to shew why process of execution should 
not be issued or the plaintiff may still bring an action of debt, 
founded on this dormant judgment, which was the only me^ 
thod of revival allowed by the common law^. 

In this manner are the several lemedies given by the Eng- 
lish law for all sorts of injuries, either real or personal, admi- 
nistered by the several courts of justice, and their respective 
officers In the course, therefore, of the present volume, we 
have first seen and considered the nature of remedies, by the 
mere act of the parties, or mere operation of law, without any 
suit in courts We have next taken a review of remedies by 
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suit or action in couits and iheiein have contemplated, first, 
the nature and species of courts instituted for the redress of 
injuries ^in general ; and then have shewn in what particulai 
courts application must be made for the rediess of paiticuKir 
[ 422 ] injuries, or the doctrine of jurisdictions and cognizance We 
afterwards proceeded to consider the nature and distribution 
of wrongs and injuries affecting every species of peisonal and 
real rights, with the respective lemedieS by suit, which the 
law of the land has affoided for eveiy possible injury And, 
lastly, we have deduced anti ))ointed out the method and 
progress of obtaining such lemedies in the couits of justice 
proceeding from the first general complaint or oti<rtnal writ 
through all the stages of j^iocess^ to compel the defendant’s 
appearance, oxui pleadtngy or formal allegation on the one 
side, and excuse or denial on the other , with the examination 
of the validity of such complaint or excuse, upon dumaiu , 
or the truth of the facts alleged and denied, upon joinetl, 
and Its several Utah , to the judgment or sentence of the 
law, with respect to the natuie and amount of the iciliess to 
be specifically given till, aftei considering the suspension of 
that judgment by writs in the nature of ajypeals, we liave ar- 
rived at it^s final execution, which [)uts tlie party m specific 
possession of his right by the mteivention of minislenal 
officers, or else gives him an ample satisfaction, either by 
equivalent damages, or by the confinement of Ins body who is 
guilty of the injury complained of. 

This care and circumspection in the law, — in providing 
that no man’s right shall be affected by any legal proceeding 
without giving him previous notice, and yet that the debtoi 
shall not by receiving such notice take occasion to escape fi om 
justice, in requiring that every complaint be accinately and 
precisely ascertained in writing, and be as pointedly and 
exactly answered , in clearly stating the question either of law 
or of fact, m deliberately lesolving the formei after full argu- 
mentative discussion, and indisputably fixing the lattei by a 
dihgent and impaitial tnal , m correcting such errors as may 
have arisen in eithei of those modes of decision, from acci- 
dent, mistake, or suipiise, and in finally enfoicing the judg- 
ment, when nothing can be alleged to impeach it , — this 
dnxiety to maintain and restore to eveiy individual the enjoy- 
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ment of his civil rights, witliout intrenching upon those of 
any othei individual in the nation, this paiental solicitude 
which pervades our whole legal constitution, is the genuine [ 423 ] 
offspring of that spiiit of equal liberty which is the singular 
felicity of Englishmen At the same time it must be owned 
to have given an handle, in some degree, to those complaints, 
of delay m the practice of the law, which are not wholly 
without foundation, but are greatly exaggerated beyond the 
ti uth. There may be, it is true, in this, as in all other de- 
partments of knowledge, a few unworthy professors who 
study the science of chicane and sophistry rather than of truth 
and justice, and who, to giatify the spleen, the dishonesty, 
and wilfulness of their clients, may endeavour to screen the 
guilty, by an unwarrantable use of those means which were 
intended to protect the innocent But the frequent disap- 
pointments and the constant discountenance, that they meet 
with in the courts of justice, have confined these men (to the 
honour of this age be it spoken) both m number and re- 
putation to indeed a very despicable compass 

Yet some delays there certainly are, and must unavoid- 
ably be, in the conduct of a suit, however desirous the parties 
and then agents may be to come to a speedy determination. 

These arise from the same original causes as were mentioned 
in examining a former complaint"*, fiom liberty, property, 
civility, commerce, and an extent of populous territory: 
which whenever we are willing to exchange for tyranny, po- 
verty, barbarism, idleness, and a barren desert, we may then 
enjoy the same dispatch of causes that is so highly extolled in 
some foreign countries But common sense and a little ex- 
perience will convince us, that more time and circumspection 
are requisite m causes, where the suitors have valuable and 
permanent rights to lose, than where their property is trivial 
and piecarious, and what the law gives them to-day may be 
seized by then prince to-morrow In Turkey, says Montes- 
quieu % where little regard is shewn to the lives or fortunes 
of the subject, all causes are quickly decided, the basha, 
on a summary hearing, orders which party he pleases to be 
bastinadoed, and then sends them about their business But 
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m free states, the trouble, expense, and delays of judicial pio- 
ceedings are the price that every subject pays for his liberty * 
and in all governments, he adds, the formalities of law in- 
crease, in proportion to the value which is set on the honoui, 
the fortune, the liberty, and life of the subject 

From these principles it might reasonably follow, that the 
English courts should be more subject to delays than those of 
other nations , as they set a gi eater value on life, on liberty, 
and on property But it is our peculiai felicity to enjoy die 
advantage, and yet to be exempted from a pioportionable 
share of the burthen For the course of the civil law to 
which most other nations conform their practices, is much 
more tedious than ours , for proof of which I need only ap- 
peal to the suitors of those courts in England, where the prac- 
tice of the Roman law is allowed in its full extent And 
particularly in France, not only our Fortescue" accuses (on 
his own knowledge) their courts cf most unexampled delays 
in administering justice , but even a writer of their own* lias 
not scrupled to testify, that there were m his time more 
causes there depending than in all Europe besides, and some 
of them an hundred years old But (not to enlarge upon the 
prodigious improvements which have been made in the cele- 
rity of justice by the disuse of real actions, by the statutes of 
amendment BXi^. jeofails'*^ and by other more modern regula- 
tions, which it now might be indelicate to remember, but 
which posterity will never forget) the time and attendance 
afforded by the judges in our English courts are also greater 
than those of many other countries In the Roman calendar 
there were in the whole year but twenty-eight judicial or tu- 
verbial“ days allowed to the praetor for deciding causes’^ 
whereas, with us, one-fourth of the year is term time, m which 
three courts constantly sit for the dispatch of matters of law , 
besides the very close attendance of the court of chancery for 
determining suits m equity, and the numerous courts of as- 
^ sise und nisi prtus that sit in vacation for the trial of matters 

* de Laud LL c 53 bus hcebat praeton fort tna verbof da, 

* Bodin de Republ I 6 c 6 dico, addica (CVt/v Lex 285 ) 

^ See pag 407 w spelman of the terms, § 4 c 2 

“ Othervrise called dtes /asU m ^ui- 
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of fact. Indeed there is no other country m the known 
world, that hath an institution so commodious and so adapted 
to the dispatch of causes, as our trial by jury in those 
courts for the decision of facts , in no other nation undei 
heaven does justice make her progress twice in each year into 
almost every part of the kingdom, to decide upon the spot, 
by the voice of the people themselves, the disputes of the re- 
motest provinces 

And here this part of our commentaries, which regularly 
treats only of rediess at the common law, i^ould naturally 
draw to a conclusion. But, as the proceedings m the courts 
of equity are very different from those at common law, an<l 
as those courts are of a very general and extensive jurisdiction, 
it IS in some measure a branch of the task I have undertaken, 
to give the student some general idea of the forms of prac- 
tice adopted by those courts These will, therefore, be the 
subject of the ensuing chapter 
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CHAPTER THE TWENTY-SEVENTH. 

OP PROCEEDINGS in the COURTS 
OF EQUITY. 


gEFORE we entei on the proposed subject of the ensuing 
chapter, wz, the nature and method of proceedings in the 
courts of equity, it will be proper to lecollect the observations 
which ytSftG made in the beginning of this book “ on the pnn- 
cipiil liilKnals of that kind, acknowledged by the constitution 
of England, and to premise a few remarks upon those paiti- 
cular causes, wherein any of them claims and exercises a sole 
jurisdiction, distinct from and exclusive of the other. 

I HAVE already ^ attempted to trace (though very concisely) 
the history, rise, and progress, of the extraordinary com t, or 
court of equity, m chancery. The same jurisdiction is 
exercised, and the same system of redress pursued, in the 
equity court of the exchequer , with a distinction, however, 
as to some few matters, peculiar to each tribunal, and m which 
the other cannot interfere And, first, of those peculiai to 
the chancery. 

1, Upon the abolition of the court of wards, the caie, 
which the crown was bound to take as guaidian of it’s infant 
tenants, was totally extinguished in eveiy feodal view , but 
[ 427 ] J^^sulted to the king m his court of chancery, together witli 
the general protection ot all othei infants in the kingdom 
"When therefore a fatherless child has no other guardian, the 
court of chancel y has a rjgiit to appoint one and from all 
proceedings relative thereto, an appeal lies to the house of 
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lords The court of exchequer can only appoint a guardian 
ad hteniy to manage the defence of the infant if a suit be 
commenced against him , a po^yer which is incident to the 
jurisdiction of eveiy court of justice^ but when the interest 
of a minoi comes before the court judicially, iii the progress 
of a cause, or upon a bill for that puipose filed, either tri- 
bunal iiidiscnniiiiately wiU take care of the pioperty of the 
infant* ( 1 ) 

2 As to idiots and lunatics the king himself used formeily 
to commit the custody of them to proper committees, in every 
particular case, but now, to a\oid soUcitations and the very 

Cro Jttc 641 2 Lev 163 

fl) Tlic origin of the jurisdiction of the court of chancery over 
miants, has been mcuh diw nssed, without being brought to any satisfactory 
decision Mr Hargrave (Co Litt 88 b n 70 ) is of opinion that, so far as 
appears from piescnt evidence, it is not of antient date, and though now un- 
questionable, was at first an usurpation Mr Fonblanque (on Equity, vol ii 
pp 22C 23? 5thedit ) argues th it the jurisdiction is general, and entirely 
independent of the statute of fhs , which created the court of wards and 
liveries , that it is part of the great parental superintendence, origmally 
vested m the crown by the constitution, and exercised by the crown 
through the chancellor The whole lU-gument is well worth reading one 
point lb at least clear, that as the court of wards and liveries was expressly 
confined to the infant heirs of the tenants of the crown, its creation, or 
its abolition, could have no effect on the guardianship of infants in general 
It will be obsericd that the jurisdiction as to infants, is very distinct from 
that ds to idiots and lunatics, as to idiots, whether by common law 
or the statute 17 E 2 c 9 , (see Vol I p 503) the king has a beneficial 
interest m their lands, and as a special warrant from the crown is in 
all cases necessary to the grant of its interest, the separate commission, 
which gives the chancellor jurisdiction over their persons and estates, 
may be referred to that , and as to lunatics, though the same beneficial 
interest docs not exist, yet as the 17E 2 t 10 gives either a new power 
to the crown, or at least a new regulation of an old power, (see Vo^ I 
p 504 ) iiicnher case some new commission might be thought necessary be- 
yond the general jurisdiction conferred by the delivery of the great seal 
And, accordingly, as Mr Fonblanque observes, the two jurisdictions are 
exercised in a different way, as if thej flowed from different sources, in 
that over idiots and lunatics, no other court of equity partakes, nor is there 
an appeal to the lords , in short, the power is delegated by warrant to a 
particular officer, and the appeal is from him to the authority delegating 
It, but in that over infants, the master of the rolls has concurrent juris- 
diction, and the appeal is to the lords, which are both circumstances at^ 
tending the general jurisdiction of the chancellor 

VOL, HI I I 
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shadow of undue partiality, a warrant is issued by the king ® 
under his royal sign manual to the chancellor or keeper of his 
seal to perform this office for him and, if he acts improperly 
m granting such custodies, the complaint must be made to 
the king himself in council ^ But the previous proceedings 
on the commission, to inquire whether or no the party be an 
idiot or a lunatic, aie on the law side of the court of chancery, 
and can only be redressed (if erroneous) by writ of eiroi in 
the regular couise of law 

3 The king, as parens patt tae^ has the general superin- 
tendence of all chanties , which he exercises by the keeper of 
his conscience, the chancellor (2) And therefore whenever 
It IS necessary, the attorney-general, at the relation of some 
informant, (who is usually called the lelatm^) files ex officio 
an information m the court of chancery to have the chanty 
properly established By statute also 1*3 Eliz c 4. authority 
IS given to the lord chancelloi or lord keeper, and to the 
chancellor of the duchy of Lancaster, respectively, to grant 
[ 428 ] commissions under then several seals, to inquire into any 
abuses of charitable donations, and lectify the same by deciee, 
which may be reviewed m the respective courts of the several 
chancellors, upon exceptions taken thereto But, though 
this is done m the petty-bag office in the court of chancery, 
because the commission is there returned, it is not a proceed- 
ing at common law, but treated as an oiigmal cause in the 
couit of equity The evidence below is not taken down m 
writing, and the respondent m his answer to the exceptions 

^ See book 1 ch 8 S P Wras 108 See Reg Br 267 

(2) This seems to be too genenlly stated, for tliongli it is true that 
where a chanty is established, and there is no charter to regulate it, as 
there must he somewhere a power for that purpose, the king has in such 
case a general superintendence , yet it there is a charter with proper powers, 
the chanty must be regulated m the manner prescribed m the charter, and 
there is no room for the controlling interposition of the court of chan- 
cery The interposition of the court, therefore, in those instances in 
which the chanties were founded by charters, or by act of parli iment, and 
a \ isitor or governor, or trustees appointed, must be referred to the jurisdic- 
tion which that court has in all cases in which a trust conferred appears to 
have been abused, and not to an original nght to direct the management 
of the charity Fonblanque, 2 207 
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may allege what new matter he pleases , upon which they go 
to proof, and examine witnesses in wilting upon all the mat- 
ters m issue and the court may deciee the lespondent to 
pay all the costs, though no such authority is given by the 
statute. And as it is thus considered as an original cause 
throughout, an appeal lies of course from the chancellor's 
decree to the house ot peers notwithstanding any loose opin- 
ions to the contiary ^ (3) 

4 By the several statutes i elating to hankiujptSy a summaiy 
juiisdiction is given to the chancelloi, in many matters con- 
sequential oi previous to the commissions thereby duected to 
be issued , from which the statutes give no appeal 

On the other hand, the jurisdiction ot the couit of chan- 
ceiy doth not extend to some causes, wheieiu relief may be 
had in the exchec^uer No information can be brought, in 
chancery, toi such mistaken chanties, as are given to the 

Duke's char uses, 62 128 Cor- 2 Vern 118 

poration of Burford o Lcnthal Cnnc 
9 May 1743 

(3) By the 52 G 3 c 101 la caset* of supposed bicach of any trust 
Cl eUcd tor chai liable purposes, or -wliLncver the direction of a couit of 
equity shall be deemed necessary for the administration of any such, two 
or more persons may proceed either in chancery, the rolls, or the ex- 
chequer, by way of petition allowed by the attorney or solicitor-general, 
which the coui t shall hear summarily, with discretion as to the costs of 
the application , and none of the proceedings shall be subject to any 
stamp duty whatever 

With respect to chanties m England, for the education of the poor, the 
objects of the 43 Eliz c 4 have leccntJy been followed up by the legis- 
lature on an extended scale By the 58 G3 c 91 &59G3 c81 His 
majesty is authorised to appoint commissioners for the investigation of 
sucli chanties with very extensive poweisof inquiry These commissioners 
di>ide tlicmselves for different paits of the country, and make a half-yearly 
report to Ins majesty on the state of the foundations winch they have 
examined, specifying the amount, management, and nppropnation of the 
funds, and suggesting the best mode of remedying abuses, and preventing 
future misapplications , and if any five or more of them certify the parti- 
culars of any case to the attorney -general, with then opinion that the in- 
terference of a court of equity is necessary for remedying misapplication, 
or regulating the future management, he may proceed by summary petition 
m the court of chancery, or by information in the exchequer sitting m 
equity for relief 
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king by the statutes for suppressing superstitious uses Nor 
can chancery give any relief against the king, or direct any 
act to be done by him, or make any decree disposing of oi 
affecting his property , not even in cases where he is a royal 
trustee *. Such causes must be determined in the court of ex- 
chequer, as a court of revenue 3 which alone has power over 
[429 ] the king’s treasury, and the officers employed in it’s manage- 
ment unless wheie it propeily belongs to the duchy couit of 
Lancaster, which hath also a similar jurisdiction as a court of 
revenue, and, like the othei, consists of both a court of law 
and a court of equity. 

In all other matters, what is said of the court of equity in 
chancery will be equally applicable to the othei courts of 
equity. Whatever diffeience there may be in the forms of 
practice, it arises from the different constitution of their of- 
ficers or, if they differ in any thing more essential, one of 
them must certainly be wrong , for truth and justice are al- 
ways uniform, and ought equally to be adopted by them all 

Let us next take a brief, but comprehensive, view of the 
general nature of equity^ as now understood and practised in 
our several courts of judicature I have formerly touched 
upon it but imperfectly it deseives a moie complete ex- 
plication Yet as nothing is hitherto extant, that can give 
a stranger a tolerable idea of the courts of equity subsisting 
m England, as distinguished fiom the courts of law, the com- 
pilei of these observations cannot but attempt it with diffi- 
dence those who know them best, are too much employed 
to find time to write , and those who have attended but little 
m those courts, must be often at a loss foi materials. 

Equity then, in it’s true and genuine meaning, is the soul 
and spirit of all law positive law is construed, and lational 
law IS made by it In this equity is synonymous to justice 
in that to the true sense and sound interpretation of the rule 
But the very terms of a court of equity^ and a court of as 
contrasted to each other, are apt to confound and mislead us , 

‘ Huggins V York Buildings* Com- Liglitbourn v Attorney-general Cane 
pnny Cane 24 Oct 1740 Reeve t; At- 2 May 1743 
torney-genera] Cane, 27 1741 Vol.I introd § 2 & 3, a<i calc 
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as if the one judged without equity, and the other was not 
bound by any law Whereas every definition or illustration 
to be met with, which now draws a line between the two ju- 
risdictions, by setting law and equity in opposition to each [ 430 ] 
other, will be found either totally erroneous or enoiieous to a 
certain degree. 

1 Thus m the first place it is said that it is the business 
of a court ot equity in England to abate the rigour of the 
common law But no such power is contended for Hard 
was the case of bond-creditors, whose debtoi devised away 
his leal estate, rigorous and unjust the lule, which put the 
devisee in a better condition than the heir ^ ; yet a court of 
equity had no power to intei'pose Hard is the common law 
still subsisting, that land devised, oi descending to the heir, 
shall not be liable to simple contract debts of the ancestor or 
devisor", although the money was laid out in purchasing the 
very land , and that the father shall never immediately suc- 
ceed as heir to the real estate of the son® but a court of 
equity can give no relief, though in both these instances the 
aitificial reason of the law, arising from feodal principles, has 
long ago entirely ceased The like may be observed of the 
descent of lands to a remote relation of the whole blood, or 
even their escheat to the lord, in preference to the owner’s 
half brother p , and of the total stop to all justice, by causing 
the 'paiol to demur 'i, whenever an infant xs sued as heir or is 
party to a real action In all such cases of positive law, the 
courts of equity, as well as the courts of law, must say with 
Ulpian hoc qutdem perquam durum est^ sed tta leoc scripta est'^ 


2 It is said *, that a court of equity determines according 
to the spirit of the rule, and not according to the strictness 
of the letter But so also does a court of law Both, for 
instance, are equally bound, and equally profess, to interpret 
statutes according to the true intent of the legislature. In 
general law all cases cannot be foreseen , or, if foreseen, 


' Liord Kairas pnne of equit 44* 
"'SeeVol II cli 23 pag 37^ 

" See Vol II ch 15 pag 243, 244 
chap 23 pag 377 

® Ibid ch 14 pag 208. 


p Ibid pag 227 
•5 See pag 300 
^ 40 9 12 

• Lord Kaims pnne of equit 177 
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cannot be expressed some will arise that will fall within the 
[ 431 ] meaning, though not within the words, of the legislator , and 
others, which may fall within the letter, may be contrary to 
his meaning, though not expressly excepted These cases, 
thus out of the letter, are often said to be within the equity, 
of an act of parliament , and so cases within the letter ai e 
frequently out of the equity Here by equity we mean no- 
thing but the sound interpietation of the law^, though the 
words of the law itself may be too general, too special, or 
otherwise inaccurate or defective These then are the cases 
which, as Grotius * says, lex non exactc deJiniU sed aihitrio 
“ horn vi7i in order to find out the true sense and 

meaning of the lawgiver from eveiy othei topic of construc- 
tion But there is not a single rule of interpreting laws, 
whether equitably or strictly, that is not equally used by the 
judges 111 the couits both of law and equity the construction 
must in both be the same, oi, if they differ, it is only as one 
court of law may also happen to differ from another Each 
endea\ours to fix and adopt the true sense of the law in 
question, neithei can enlarge, dimmish, or altci, that sense 
in a single tittle 

3 Again, it hath been said", that fiaud^ accident^ and 
aie the piopcr and peculiar objects of a couit of equi- 
ty* (4) But every kind of fiaud is equally cognizable, and 
equally adverted to, in a court of law and some fiauds aie 
cognizable only theie as fraud ni obtaining a devise of lands, 
which IS always sent out of the equity courts, to be there de- 
termined (5) Many accidents are also supplied m a court 
of law, as, loss of deeds, mistakes m leceipts, oi accounts, 
wiong payments, deaths winch make it impossible to peiform 
a condition literally, and a multitude of othei contingencies , 
and many cannot be lelieved even in a court of equity, as, 
if by accident a lecoveiy is ill suffered, a devise ill executed, 

* lie aeqwtate § S “1 Roll Abr S74 4 Inst 84 10 

Mod 1 


(4) Rolle sayj*, jeo aw ote mon seigneur Coke a citcrt two venes pur ceo 
hors dc sir l^ionias J\{oojc 

“ Three things arc to be hclpt in conscience. 

Fraud, accident, and things of confidence 
(* 5 ^ IVcith s Ctaterdru 2 Atk 424 
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a contingent remainder destroyed, or a power ot leasing 
omitted m a family settlement. A technical indeed, 

created by the limitation of a second use, was forced into the 
courts of equity in the mannei formerly mentioned and [ 432 
this species of trusts, extended by infei ence and construction, 
have ever since remained as a kind of peculium in those courts 
But theie are other trusts, which are cognizable in a court of 
law as deposits, and all manner ot bailments , and especially 
that implied contiact, so highly beneficial and useful, of hav- 
ing undertaken to account lor money received to another’s 
use which is the ground of an action on the case almost as 
universally remedial as a bill m equity 


4 Once more, it has been said that a couit ot equity is 
not bound by rules or piecedents, but acts from the opinion 
of the judge tounded on the circumstances ot every particulai 
case Whereas the system of our courts ot equity is a la- 
boured connected system, governed by established rules, and 
bound down by precedents, trom which they do not depart, 
although the reason ot some ot them may peihaps be liable 
to objection Thus the refusing a wife hei dower m a tiust- 
estate % yet allowing the husband his courtesy the holding 
the penalty of a bond to be merely a security for the debt and 
interest, yet considering it sometimes as the debt itself, so that 
the interest shall not exceed that penalty % the distinguishing 
between a mortgage at Jive pet cent with a clause of a reduc- 
tion to fow , it the interest be regularly paid, and a mortgage 
at fom per cent with a clause ot enlargement to Jive^ it the 
payment ot the interest be deterred , so that the former shall 
be deemed a conscientious, the lattei an unrighteous bar- 
gain ^ all these, and other cases that might be instanced, 


Book II ch 20 
* See pag 163 

y This IS stated by Mr Selden, { Table- 
talk, tit equity) with more pleasantry 
than truth “ Equity is a roguish thing 
** for lavoy we have a measure, and 
" know what trust to equity is ac- 
** cording to the conscience of him that 
** is chancellor, and, as that is larger 
or narrower, so is equity ’Tis all 
one, as if they should make the 
1 1 


** standard for the measure a chancel- 
lor’s foot What an uncertain mca** 
sure would this be • One chancellor 
has a long foot, another a short foot, 
a third an indifferent foot It is the 
same tlung w ith the chancellor s con- 
science ” 

* 2 P Wms 640 See Vol II pag 
337 

* Salk 154 

2 Vern 289 316 3 Atk 520 
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are plainly rules of positive law , supported only by the re- 
[ 433 ] verence that is shewn, and generally very properly shewn, to 
a series of former determinations , that the rule of property 
may be uniform and steady Nay, sometimes a precedent is 
so strictly followed, that a particular judgment founded upon 
special circumstances % gives rise to a general rule 

In short, if a court of equity in England did really act, as 
many ingenious wnteis haV^ supposed it (from theory) to do, 
It would rise above all law, either common Or statute, and be 
a most arbitiary legislator m every particular case. No won- 
der they are so often mistaken Grotius, oi Puftendorf, or 
any other of the great masters of jurisprudence, would have 
been as little able to discover, by their own light, the system 
of a court of equity in England, as the system of a court of 
law especially, as the notions beforementioned of the cha- 
racter, power, and practice of a court of equity were formerly 
adopted and propagated (though not with approbation of the 
thing) by our principal antiquaries and lawyers, Spelman**, 
Coke% Lam bard and Selden and even the gieat Bacon ^ 
himself But this was in the infancy of our couits of equity, 
before their jurisdiction was settled, and when the chancellors 
themselves, partly from then ignorance of law (being fre- 
quently bishops or statesmen), partly from ambition or lust of 
power, (encouraged by the arbitrary principles of the age they 
lived in,) but principally fiom the narrow and unjust decisions 
of the courts of law, had airogated to themselves such unli- 
mited authority, as hath totally been disclaimed by their suc- 
cessors for now above a century past The deciees of a court 
of equity were then rather m the nature of awards, formed on 
the sudden fro ie riata^ witli more piobity of intention than 
[ 434 3 knowledge of the subject , founded on no settled principles, 
as being never designed, and therefore never used, foi prece- 
dents But the systems of juiisprudence, in our courts both 

« See the case of Foster and Munt, novn rationc, recognoscat quae voluenty 
1 Vern 473 witli regard to the undis- mntet et (leleat jrrout suae vtdebtiur pru- 
posed residuum, of personal estates dentiae (Glos 108 ) 

— - ^ Quae m summis itaque tribunalibus * See pag 54, 55 

rmdli e Itgum canone decemunt judices, ^ Archewn 71, 72, 73 
solus (« res exigent) cohibeat cancdlanus ^ su;>ra 
ex arbUno t nee aider (Lcretis tenetur ^ de Augm Saent I 8, c 3 
suae curiae vel sut tpstus^ quint elucente 
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of law and equity, are now equally artificial systems, founded 
on the same principles of justice and positive law , but varied 
by different usages in the foims and mode of their proceed- 
ings the one being originally denved (though much reformed 
and improved) from the feodal customs, as tliey prevailed in 
different ages in the Saxon and Norman judicatures , the 
other (but with equal improvements) horn the imperial and 
pontifical foimulaiies, mtioduced by their clerical chancellors 

The suggestion indeed of eveiy bill, to give jurisdiction to 
the courts of equity (copied from those eail} times) is that the 
complainant hath no lemedy at the common law But he 
who should from thcncc conclude, that no case is judged of in 
equity where theie might have been leliet at law, and at the 
same time casts his eye on the extent and vai lety ot the cases 
in oui equity lepoits must think llie law a dead letter indeed. 
The rules of property, rules of cMdence, and lules of inter- 
pretation m both courts are, or should be, exactly the same . 
both ought to adopt the best, 01 must cease to be couits of 
justice Formcily some causes, which now no longer exist, 
might occasion a different rule to be followed in one court, 
fiom what was afterwaids adopted in the other, as founded in 
the nature and reason of the thing but, the instant those 
causes ceased, the measure ot substantial justice ought to 
have been the same m botli Thus the penalty of a bond, 
originally contrived to evade the absurdity ot those monkish 
constitutions winch prohibited taking interest for money, was 
therefore veiy paidonably consideied as tlie real debt in the 
coiiits of law, when the debtoi neglected to perfoim his 
agreement for the retvun of the loan with interest foi the 
judges could not, as the law then stood, give judgment that 
the interest should be specifically paid But when afterwards 
the taking of interest became legal, as the necessary compa- 
nion of commerce nay, after the statute of 37 Hen VIII c 9 
had declared the debt or loan itself to be the just and true 
intent’^ for which the obligation was given, their narrow- 
minded successois still adhered wilfully and technically to the 
lettei of the antient precedents, and lefused to consider the 
payment of principal, interest, and costs, as a full satisfaction 


435 ] 
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of the bond At the same time more liberal men, who sate 
in the courts of equity, construed the instrument according to 
it*s ‘‘ just and true intent,” as merely a security for the loan 
in which light it was certainly understood by the parties, at 
least after these determinations , and therefore this construc- 
tion should have been universally received So in mortgages, 
being only a landed as the othei is a peisonal secuiity for 
the money lent, the payment of principal, interest, and costs 
ought at any time, before judgment executed, to have saved 
the forfeituie m a court of law, as well as in a court of equity 
And the inconvenience, as well as injustice, of putting differ- 
ent constructions in different courts upon one and the same 
transaction, obliged the parliament at length to interfeie, and 
to direct by the statutes 4&5 Ann c 16 and 7 Geo II c 20. 
that, in the cases of bonds and moitgages, what had long been 
the practice of the courts of equity should also for the future 
be univei sally followed in the courts of law, wherein it had 
befoie these statutes ni some degiee obtained a tooting^ 

Again , iieithei a court of equity nor of law can vary men’s 
wills or agreements, or, (m othei words) make wills or agree- 
ments for them Both are to understand them truly, and 
therefore both of them uniformly One couit ought not to 
extend, nor the other abridge, a lawful pzovision deliberately 
settled by the parties, coiitraiy to it’s just intent A court of 
equity, no more than a court of law, can relieve against a 
penalty in tlie natuie of stated damages, as a rent of 5/ an 
acre foi ploughing <ip antient meadow ‘‘ nor against a lapse 
of time, where the time is material to the contract, as m 
covenants tor lenewal of leases Both courts will equitably 
constiue, but neither pretends to contiol oi change, a lawful 
stipulation oi engagement 

[ 436 ] THEiulesof decision are in both courts equally apposite 
to the subjects of which they take cognizance \\Tiere the 
subject matter is such as lequires to be determined secundum 
aeqmim et bonumy as generally upon actions on the case, the 
judgments of the courts of law are guided by the most liberal 

J 2 Keb 553 555 Salk 597 ^ 2 Atk 239 

n 50 101 
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equity. In matters of positive iiglit, both courts must submit 
to and follow those antient and invariable maxims “ qiuB 
lelicta sunt et tiadita^T Both follow the law of nations, and 
collect it from history and the most approved authors of all 
countries, where the question is the object of that law as in 
case of the privileges of enibassadois % hostages, or ran- 
som-bills ” (6) In meicantile transactions they follow the 
marine-law and argue from the usages and authorities 
received in all inaiitimc countries Where they exercise a 
concur! ent jurisdiction, they both follow the law ot the propel 
fonm"^ , in matteis oiiginally of ecclesiastical cognizance, 
they both equally adopt the canon oi imperial law, according 
to the natiiie of the subject 'i, and, if a question came before 
either, which was propeily the object ol a loieign municipal 
law, they would both receive intonnatioii what is the rule ot 
the country % and would both decide accoidmgly 

Such then being the pai ity of law and leason which governs 
both species of courts, wheiein (it may be asked) does then 
essential diffeience consist ? It piiucipally consists in the 
different modes ot administeiing justice in each , m the mode 
ot proof, the mode ot tiial, and the mode of relief Upon 
these, and upon two other accidental giounds of jurisdiction, 
which were formerly diiven into those courts by narrow deci- 
sions of the courts ot law, viz the true construction ot securi- 
ties foi money lent, and the foim and effect of a trust oi [ 437 
second use, upon these main pillars hath been gradually 
elected that structure of jurispiudence, which prevails in oui 
courts ot equity, and is inwardly bottomed upon the same 
substantial foundations as the legal system which hath hitheito 

* De jure naturae cogitare per nos ® SeeVol I pag 75 Vol II pag 450 
alquc diLoe dehemus, de )urt pojiuli 46 \. 461 
Homanit quae lelicla sunt t tradita P St e Vol II pag 513 
(Cic dt leg 13 ad caL j *1 Ibid 504 

"* Ste Vol I pag 253 *■ Ibid 463 

" Kicord y Bettenham Tr 5 Geo III 
B R 

(6) A ransom-bill is the seciinty which the master of a captured vdssel 
gives to the captor for the ransom of her, but by st 22 G 5 c 25 all con- 
tracts for that purpose arc rendered illegal, and all such bills absolutely 
void 
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been delineated in these commentaries , however different 
they may appear in then outward foim, from the different 
taste of their architects 

1 And, first, as to the mode of poof When facts, or 
their leading circumstances, rest only in the knowledge of the 
party, a eoiirt of equity applies itself to his conscience, and 
purges him upon oath with regaid to the truth of the trans- 
action ; and, that being once discovered, the judgment is the 
same in equity as it would have been at law But, for want 
of this discovery at law, the courts of equity have acquired a 
concurrent juristhction with every other court in all matters 
of account*. As incident to accounts, they take a concui- 
lent cognizance of the administration of peisonal assets S con- 
sequently of debts, legacies, the distribution of the residue, 
and the conduct of executors and administrators « As inci- 
dent to accounts, they also take the concurrent jurisdiction 
of tithes, and all questions relating theieto'*', of all dealings 
in partneiship and many other mercantile transactions, 
and so of baihfis, receivers, factors, and agents ^ It would 
be endless to point out all the several avenues in human 
affairs, and in this commercial age, which lead to or end in 
accounts 


From the same fruitful source, the compulsive discovery 
upon oath, the courts of equity have acquired a jurisdiction 
OAcr almost all matteis of fiaud*, all matters in the piivate 
knowledge of the party, which, though concealed, are binding 
m conscience , and all judgments at law, obtained through 
such fraud or concealment And this, not by impeaching or 
[[ 438 ] leversing the judgment itself, but by piohibiting the plaintiff 
from taking any advantage of a judgment, obtained by sup- 
pressing the trutli ^ , and which, had the same facts appeared 
on the trial as now aie discovered, he would never have 
obtained at all 


* 1 Chan Cas 57 
t 2 P Wins H5 

« 2 Chan Cas 152 
1 Equ Cas abr 367 

* JVern 277 


y 2 Vern 638 
^ 2 Chan Cas 46 
“ 3 P Wms 148 Year-book, 
22 Edm IV SI pi 2\ 
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2 As to the mode of trial This is by interrogatories 
administered to the witnesses, upon which their depositions 
are taken in willing, wherever they happen to reside If 
therefoie the cause arises in a foieign country, and the wit- 
nesses reside upon the spot, if, m causes aiising in England, 
the witnesses are abroad, or shortly to leave the kingdom, or 
if witnesses residing at home are aged oi infiim, any of these 
cases lays a ground foi a couit of equity to giant a commis- 
sion to examine them, and (in consequence) to exeicise the 
same jurisdiction, which might ha^e been exercised at law, if 
the witnesses could probably attend 

3 WiiH respect to the mode of yduj The want of a 
more specific remedy, than can be obtained m the coiuts of 
law, gives a concuiient jiuisdiction to a couit of equity in a 
gicat vaiiety of cases To instante in executoiy agi cements 
A couit of c(juity will compel them to be earned into strict 
execution^, unless where it is impioper oi impossible instead 
of giving damages for then non-perfoi mance And hence a 
fiction is esttiblished, that what ought to be done shall be 
consideied as being actually done and shall i elate back to 
the time when it ought to have been done oiiginally and this 
fiction IS so closely pursued thiough all it^s consequences, that 
it necessarily branches out into many rules of jurisprudence, 
which foim a certain regular system So of waste, and other 
similai injuries, a court of equity takes a concuiient cogni- 
zance, in order to prevent them by injunction Over ques- 
tions that may be tried at law, in a great multiplicity of actions, 

a court of equity assumes a juiisdiction, to pi event the ex- ^ 439 
pence and vexation of endless litigations and suits ' In various 
kinds of frauds it assumes a concurrent ^ juiisdiction, not only 
lor the sake of a discovery, but of a more extensive and 
specific lelief as by setting aside fiaudulent deeds s, deciee- 
ing re-conveyances \ oi directing an absolute conveyance 
merely to stand as a security* And thus, lastly, for the sake 
of a more beneficial and complete lelief by decreeing a sale 

^ 1 Equ Cas abr 16 ^ 2 P Wms 156 

c ‘IP Wms 215 s 1 Vern 32 1 P Wms 239 • 

** 1 Ch Rep 14 2 Chan Cas 32 Vern 237 

« 1 Vern 808 Prtc Chan 261 ‘ 2 Vern 84 

1 P Wms 672. Str 404 



439 


PRIVATE 


Book III 


of lands'", a court of equity holds plea of all debts, incum- 
brances, and charges, that may affect it or issue thereout 

4 The true construction of securities for money lent is 
another fountain of jurisdiction in courts of equity When 
they held the penalty of a bond to be the form, and that m 
substance it was only as a pledge to secure the repayment of 
the sum hona Jide advanced, with a proper compensation foi 
the u&e, they laid the foundation of a regular series of detei- 
minations, which have settled the doctrine of personal pledges 
or secuiities, and are equally applicable to mortgages of real 
property The mortgagoi continues owner of the land, the 
mortgagee of the money lent upon it , but this ownership is 
mutually transfen ed, and the mortgagor is baried fiom re- 
demption, if, when called upon by the mortgagee, he does not 
redeem within a time limited by the court , or he may when 
out of possession be barred by length of time, by analogy to 
the statute of limitations (7) 

5 The form of a oi second use, gives the courts of 
equity an exclusive jurisdiction as to the subject-matter of all 
settlements and devises in that form, and of all the long terms 
created m the present complicated mode of conveyancing 
This IS a veiy ample source of jurisdiction but the trust is 
governed by very nearly the same lules, as would govern ihe 
estate in a court of law \ if no trustee was interposed and 

[ 440 ] by a regular positive system established in the courts of equity, 
the doctrine of trusts is now reduced to as great a certainty as 
that of legal estates in the courts of the common law 

These are the principal (for I omit the minuter) giounds 
of the junsdiction at present exercised m our courts of equity 
which differ, we see, very considerably from the notions entei- 
tained by strangers, and even by those courts themselves be- 
foie they ai rived to maturity, as appeals fiom the principles 
laid down, and the jealousies entertained of their abuse, 
by our eaily juridical writers cited in a former page*", and 

‘ *'1 Equ Cos abr S37 See page 433 

> 2 P Wms 645 663,669 713 736 


(7) See 2Fonblanque,2G4* 5th edit 
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which have been implicitly received and handed down by 
subsequent compilers, without attending to those giadual 
accessions and derelictions, by which in the couise of a cen- 
tuiy this mighty river hath imperceptibly shifted its channeh 
Lambaid in particular, in the reign of queen Elizabeth, lays 
it down ", that equity should be appealed unto, but only m 
rare and extraordinary matters and that a good chancel- 
lor will not receive knowledge of eveiy complaint that shall 
“ be brought befoie him upon whatsoever suggestion and 
thereby both overthiow the authority of the courts of com- 
mon law, and also bung upon men such a confusion and 
“ uncertainty, as haidly any man should know how or when 
he may hold his own assmed And certainly, if a court 
of equity weie still at sea, and floated upon the occasional 
opinion which the judge who happened to preside might 
entertain of conscience in every particular case, the incon- 
venience that would arise from this uncertainty, would be a 
woise evil than any haidship that could follow from rules too 
stiict and inflexible It’s powers would have become too 
arbitrary to have been endured in a country like this which 
boasts of being governed in all i aspects by law and not by 
will But since the time w hen Lambard wi ote, a set of great 
and eminent lawyers who have successively held the great 
seal, have by degrees erected the system of relief administered 
by a court of equity into a rcgulai science, which cannot be [441 ] 
attained without study and experience, any more than the 
science of law but from which, when understood, it may be 
known what remedy a suitor is entitled to expect, and by what 
mode of suit, as readily and with as much precision, in a court 
of equity as m a court of law 

It were much to be wished, for the sake of certainty, peace, 
and justice, that each court would as far as possible follow the 
otliei , 111 the best and most effectual rules for attaining those 
desirable ends. It is a maxim that equity follows the law , 
and in former days the law has not scrupled to follow even 
that equity, which was laid down by the clerical chancellors. 

Every one who is conveisant m our antient books, knows 


” Archexon 80, 81 
2 P Wma 685, 686 


P See pages 54, 55, 56 
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that many valuable impiovements in the state of our tenures 
(especially ni leaseholds and copyholds *■) and the forms of 
administering justice", have arisen from this single leason, 
that the same thing was constantly effected by means of a 
subpoena in the chancery. And sure there cannot be a gi eater 
solecism, than that in two sovereign independent courts esta- 
blished in the same country, exercising concurrent jurisdic- 
tion, and over the same subject-matter, there should exist in 
a single instance two diffeient rules of property, clashing with 
or contradicting each other 

It would cairy me beyond the bounds of my present pui- 
pose, to go farthei into this mattei I have been tempted to 
go so far, because strangers are apt to be confounded by nomi- 
nal distinctions, and the loose unguarded expressions to be 
met with in the best of our wi iters, and thence to form erro- 
neous ideas of the separate jurisdictions now existing in England, 
but which nevci weie separated m auj othei countiy in the uni- 
verse It hath also afforded me an oppoitunity to vindicate, on 
f 442 ] the one hand, the justice of our coiuts of law from being that 
harsh and illiberal i iile, which many are too leady to suppose it, 
and on the othei, the justice of oiii courts of equity from being 
the lesult of meie arbitrary opinion, or an exercise of dictatorial 
power, which iides over the law of the land, and corrects, 
amends, and coiitiols it by the loose and fluctuating dictates 
of the conscience of a single judge It is now high time to 
proceed to the practice of oui courts of equity, thus explained, 
and thus understood ' 

Thi fust commencement of a suit m clmncciy is by prefer- 
img a bill to the lord chancclloi, in the style of a petition, 
‘‘ humbly complaining sheweth to youi lordship youi oiator 
‘‘ A B that, &c.^’ This is in the nature of a decimation at 
common law, or a libel and allegation in the spiiitual courts 
setting forth the ^circumstances of the case at length as, some 
fraud, tiust, or haidship, “ in tender consideiation wheieof 
(which IS the usual language of the bill), and foi that your 
‘‘ orator is wholly without remedy at the common law,” relief 

' Gilbert of ejectment, 2 2 Bac Bro j4br t Unant i>cr copic pi 

Abr IGO 10 l>>tt §77 

* See page 200 
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IS therefore piayed at the chancelloi’s hands, and also process 
of stibpoena against the defendant, to compel him to answer 
upon oath to all the matter charged in the bill And, if it be 
to quiet the possession of lands, to stay waste, or to stop pro- 
ceedings at law, an injunction is also prayed, in the nature of 
an inta dictum by the civil law, commanding the defendant to 
cease. 

This bill must call all necessary parties, however remotely 
concerned lu interest, before the court, otherwise no decree 
can be made to bind them (8) , and must be signed by coimsel, 
as a certificate of lt^ decency and propriety For it must not 
contain matter either scandalous or impertinent if it does, 
the defendant may refuse to answer it, till such scandal or 
impel tinence is expunged, which is done upon an ordei to 
lefei it to one ot the officers ot the court, called a master m 
chancery , of whom there are in number twelve, including the 
master of the rolls, all of whom, so late as the reign of queen 
Elizabeth, were commonly doctors of the civil law * The C 443 
master is to examine the propriety of the bill and if he leports 

® Smith’3 Commonw b, 2 c 12 


(8) This rule, however, admits ot some qualifications arising either from 
necessity oi convenience Thus where a person who ought to be a party 
IS out of the junsdiction of the court, that fact being stated m the bill, 
and admitted by the defendants, or proved at the hearing, is in most eases 
a sufficient reason for not bringing him before the court, and the court 
will proceed without him against the other parties as far as circumstances 
will permit • * * bo when the object of a suit is to charge the personal 
property of a deceased person with a demand, it is generally sufficient to 
bring before the court the person constituted by law to represent that pro- 
perty, and to answer all demands upon it So also persons having a de- 
mand on trust property, prior to the creation of the trust, may enforce 
their demand against the trustees, without bringing before the court the 
persons interested under the trust, if the absolute disposition of the pro- 
perty 18 vested m the trustees And upon the same principles the court 
has been induced in some instances to depart from the same rule as ap- 
plied to plaintiffs, where the suit is on behalf of many m the same 
interest, and they cannot easily be all discovered, or where great expence 
and delay will be saved by, and no ir^ustice can result from, the departure. 
As in the case of bills, by a few of many creditors or legatees, in behalf 
of themselves and the others, where all the others may, if they please, 
come in, and cause themselves to be made parties to the suit after its 
commencement Mitford’s Plead, 134 143 3ded 
VOL. HI 


K K 



4 - 4*3 


PRIVATE 


Book III 


it scandalous or impertinent, such matter must be struck out, 
and the defendant shall have his costs, which ought of right 
to be paid by the counsel who signed the bill (9) 

When the bill is filed in the office of the six clerks, (who 
originally were all m orders , and therefore, when the constitu- 
tion of the court began to alter, a law ‘ was made to peimit 
them ^o marry,) when, I say, the bill is thus filed, if an in- 
junction be prayed therein, it may be had at various stages of 
the cause, according to the circumstances of the case If the 
bill be to stay execution upon an oppressive judgment, and the 
defendant does not put in his answer within the stated time 
allowed by the rules of the couit, an injunction will issue of 
course and, when the answer comes in, the injunction can 
only be continued upon a sufficient ground appearing from the 
answer itself But if an injunction be wanted to stay waste, or 
other injuries of an equally urgent nature, then upon the filing 
of the bill, and a proper case supported by affidavits^ the court 
will grant an injunction immediately to continue till the defend- 
ant has put in his answer, and till the court shall make some 
farther older concerning it and, when the answer comes in, 
whethei it shall then be dissolved or continued till the hearing 
of the cause is determined by the court upon argument, drawn 
from considering the answer and affidavit together 

But, upon common bills, as soon as they are filed, process 
of subpoena is taken out , which is a writ commanding the de- 
fendant to appear and answer to the bill, on pain of 100/. But 
this is not all , for, if the defendant, on service of the subpoena^ 
does not appear within the time limited by the rules of the 
court, and plead, demui, or answei to the bill, he is then 
said to be in contempt ^ and the lespective processes of con- 
tempt aie in successive order awarded against him The first 
] of which is an attachment^ which is a writ in the nature of a 
capias^ directed to the sheriff, and commanding him to attach, 

‘ Stat 14 & 15 Hen VIII c 8 


(9) But if that which is stated is material to the issue, it may be false, 
but cannot be scandalous, if relevant, it is not impertinent, though scan- 
dalous m Its nature, if relevant and pertinent, it cannot be treated as scan- 
dalous. Per lid Eldon C,, Ex parte Simpson, 15 Vesey, 477 
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oi take up, the defendant, and bimg him into court It the 
sheriff leturus that the defendant 7ion est inventm^ then an 
attachment *mith jpi oclamatiom issues, which, besides the oidi- 
nary form of attachment, dn ectb the sheriff, that he cause public 
proclamations to be made, throughout the county, to summon 
the defendant, upon his allegiance, peisonally to appeal and 
answei. If this be also returned with a non tst nwentob^ and 
he still stands out m contempt, a comynission of lehethon is 
awaided against him, for not obeying the king’s proclamations 
according to his allegiance , and four commissioners therein 
named, oi any of them, areoidered to attacli him wheresoever 
he may be found in Gieat Britain, as a icbci and contemnei 
of the king’s laws and govcinmeiit, by icfusing to attend his 
soveieigii when theieunto leqiiired since, as was befoie ob- 
seived^*, matters of equity wcie originally determined by the 
king in person, assisted by his council, though that business 
is now devolved upon his chancelloi It upon this commission 
of rebellion a yion est uiventiis is returned, the court then 
sends a seyjeant at aims m quest of him, and if he eludes the 
search of the serjeant also, then a sequesti ation issues to seise 
all his personal estate, and the profits of Ins real, and to detain 
them, subject to the order of the court Sequesti a tions weio 
first introduced by sir Nicholas Bacon, loid keeper in the 
leigii of queen Elizabeth, before which the couit found some 
difficulty in enforcing its piocess and decrees’' After an 
order foi a sequestration issued, the plaintiff’s bill is to be 
taken pio coifesso^ and a decree to be made accoidmgly So 
that the sequestration does not seem to be in the nature of 
piocess to bung in the defendant, but only intended to enforce 
the peiformance of the decree Thus much if the defendant 
absconds 

If the defendant is taken upon any of this piocess, he is to 
be committed to the fleet, oi othei prison, till he puts in lus 
appeal ance, or answer, or performs whatever else this process j- 445 
IS issued to enforce, and also clears his contempts by paying 
the costs which the plaintiff has mcuried thereby For^the 
same kind of process (which was also the process of the couit • 
of stai -chamber till it’s dissolution’’') is issued out in all sorts 

1 Vern 421 

K K 2 
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of contempts during the progress of the cause, if the parties in 
any point refuse or neglect to obey the order of the court 

The process against a body corporate is by distringas^ to 
distrem them by their goods and chattels, rents and profits, 
till they shall obey the summons or directions of the court. 
And, if a peer is a defendant, the lord chancellor sends a lettei 
missive to him to request his appeal ance, together with a copy 
of the bill, and, if he neglects to appear, then he may be sei ved 
with a subpoena , and, if he continues still in contempt, a se- 
questration issues out immediately against his lands and goods, 
without 4 ny of the mesne process of attachments, &c which 
are directed only against the person, and therefoie cannot 
affect a lord of parliament The same process issues against 
a member of the house of commons, except only that the lord 
chancellor sends him no letter missive (10) 

The ordinary process before mentioned cannot be sued out 
Jill after service of the s:nhpoena^ for then the contempt begins ; 
otherwise he is not presumed to have notice of the bill and 
therefore by absconding to avoid the subpoena a defendant 
might have eluded justice, till the statute 5 Geo II c 25 
which enacts that, where the defendant cannot be found to be 
served with process of subpoena^ and absconds (as is believed) 
to avoid being served therewith, a day shall be appointed him 
to appear to the bill of the plaintiff, which is to be inserted 
in the London gazette, read m the parish church where the 
defendant last lived, and fixed up at the royal exchange; 
and, if the defendant doth not appear upon that day, the bill 
shall be taken pro confesso. 

But if the defendant appears regularly, and takes a copy 
of the bilh he is next to demur y plead y or ansr^ioa 


(10) And if the defendant, having privilege of parliament, neglects to 
appear after the process of sequestration returned, the court may, upon 
the apphcation of the plaintiff, appoint a clerk m court to enter an ap- 
pearance for him, and the cause then proceeds as if he had actually ap- 
peared 45G 3 c 124 See ante, p 289 n (lO), for a similar provision in 
the courts of law* 
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A demurheii in equity is nearly of the same nature as a 
demurrer in law, being an appeal to the judgment of the 
court, whethei the defendant shall be bound to answer the 
plaintifTs bill as, for want of sufficient mattei of equity 
therein contained, or where the plaintiff, upon his own 
shewing, appeal s to have no right , or where the bill seeks a 
discovery of a thing which may cause a forfeiture of any kind, 
or may convict a man of any criminal mis-behaviour For any 
of these causes a defendant may deniui to the bill And if, 
on demurrer, the defendant prevails, the plaintiff's bill shall 
be dismissed if the demurrer be ovei -ruled, the defendant is 
ordered to answer. 

A PLEA may be either to the jurtsdiciton , shewing tliat the 
court has no cognizance of the cause , or to the person, shew- 
ing some disability ui the plaintiff, as by outlawry, excom- 
munication, and the like * or it is in bar , shewing some 
matter wherefore the plaintiff can demand no relief, as an 
act of parliament, a fine, a lelease, or a formei decree And 
the truth of this plea the defendant is bound to prove, if put 
upon it by the plaintiff But as bills are often of a compli- 
cated natiue, and contain various matter, a man may plead 
as to pait, demur as to pait, and answer to the lesidue. But 
no exceptions to formal minutiae in the pleadings will be here 
allowed , fbi the parties are at liberty, on the discovery of any 
eirois in form, to amend tliem\ 

An ansfwer is the most usual defence that is made to a 
plaintiff’s bill It lb given in upon oath, or the honour of a 
peer oi peeiess but, where there are amicable defendants, 
their answer is usually taken without oath by consent of the 
plaintiff This method of proceeding is taken from the eccle- 
siastical courts, like the rest of the practice m chancery for 
there, in almost every case, the plaintiff may demand the 
oath of his adversary in supply of proof Formerly this was [ 447 
done 111 those courts with compurgators, m the manner of our 
waging of law but this has been long disused , and instead 

• 

* En ccst court <le chauncene, home longue conscienSt et 7icmt ex ngore juris 
ne serra prejudice par son mispleding ou {JDyversxte des courts, edit 1534,Jbl 296, 
pur defaut de forme, me$ solonquc le 297 J)ro Abr t junsdictum 50 ) 
veryte del mater, car il doU agarder so- 
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of It the present kind of purgation, by the single oath of the 
party himself, was introduced This oath was made use ofm 
the spiritual couits, as well in criminal cases of ecclesiastical 
cognizance, as in matters of civil right; and it was then usu- 
ally denominated the oath ex officio whereof the high com- 
mission court in particular made a most extravagant and 
illegal use, forming a court of inquisition, in which all persons 
weie obliged to answer m cases of baie suspicion, if the com- 
missioners thought propel to proceed against them ex officio 
for any supposed ecclesiastical enormities But when the 
high commission couit was abolished by statute 16 Car I c 1 1 
this oath ex officio was abolished with it, and it is also enacted 
by statute ISCai II st 1 c V2 “ that it shall not be lawful 
for any bishop oi ecclesiastical judge to tender to any pei- 
“ son the oath ex officio^ or any other oath whereby the party 
‘‘ may be charged or compelled to confess, accuse, oi purge 
himself, of any u iniinal mattei ” But this does not extend 
to oaths Jii a civil suit, and theiefore it is still the practice, 
both m the spinliml courts and in equity, to demand the 
personal answei of the j)aity himself upon oath Yet if m 
the bill any question be put, that tends to the discovery of 
any crime, the defendant may thereupon demur, as was befoie 
observed, and maj icfiise to answei 

Ir the defendant li\es within twenty miles of London, he 
must be swoin befoic one of the masters of the court if 
farthei off, there may be a dedimm potestatem or commission 
to take his answei in the countiy, where the commissioneis 
administei him the usual oath , and then, the answer being 
sealed up, eithei one of the commissioneis cariies it up to the 
court, oi it IS sent by a messenger, who swears he leceived 
It from one of the commissioners, and that the same has not 
been opened or altered ‘?ince he leceived it An answei must 
be signed by counsel (1 1), and must eithei deny oi confess 
[ 448 ] all the matcnal parts of the bill, or it may confess and avoid, 
that IS, justify or palliate the facts If one of these is not 


(ll) It need not bo signed by counsel, when taken by comniissioncri. 
in the country, who arc responsible for the propriety of its contents If 
the answei is excepted to lor insufficiency, these exceptions must also be 
M^ncd by coutistl Mitford’sPieuling, 255 5dcdit 
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done, the answer may be excepted to for insufficiency, and 
the defendant be compelled to put in a more sufficient answer. 

A defendant cannot pray any thing in this his answer, but to 
be dismissed the court if he has any lelief to pray against 
the plaintiff, he must do it by an original bill of his own, which 
IS called a aoss^btlL (12) 

After answei put in, the plaintiff upon payment of costs 
may amend his bill, either by adding new parties, oi new 
mattei, or both, upon the new lights given him by the defend- 
ant, and the defendant is obliged to answei afresh to such 
amended bill But this must be before the plaintiff has re- 
plied to the defendant’s answei, whereby the cause is at issue, 
for afterwards, if new matter arises, which did not exist be- 
fore, he must set it forth by a supplemental bill There may 
be also a bill of letnvoi when the suit is abated by the death 
of any of the parties, in cider to set the proceedings again 
in motion, without which they lemain at a stand (13l And 

( 12 ) Thia lb not the only iibe of a cross bill, nor is it only against the 
plaintiff that it may be filed It may be filed against the plaintiff to 
answei the purpose of a pica pia'> darrein continuance at common law, 
where after issue joined some new matter, such as a release, has arisen 
available for the defence Hut questions often arise between co-defendants 
in a bill, and it may be necessary to bring additional points connected with 
their opposite interests before the court, to enable U to do complete justice 
to all parties, when this happens, some or one of the defendants may 
file a cross-bill against some or one of the re&t, and the phimtifi^ to dis- 
close this new matter Mitford’s Pleading, 64 sded 

^13) The simple bill of revivor is adapted to the case of the death of a 
part), and a transmission of his interest to some representative ascertained 
by law, so that there can be no dispute (at least none in chancery) as to 
the title, but only as to the person , this meets the case of interests trans- 
mitted to heir, executor, or administiator But if the interest be trans- 
mitted in such a way, (as to a devisee for instance,) that both the title and 
the person may be in dispute in chancery, the new party must proceed by 
original bill, in the nature of a bill of revivor, to let in that litigation, and 
when the title and person are established, he will have the same benefit 
from the proceedings under the former bill, as if it had been continued by 
revivor the pleadings and the depositions may be used as if filed in the 
second cause , and if any decree has been made in the first cause, the same 
shall be made m the second Lastly, if the death of the party determines 
his interest, and the property passes, as in the case of a benefice, to some 
one not claiming under the original party, neither of these modes can be 
adopted , the successor, indeed, may file a bill in nature of a supplemental 

K K 4< bill. 
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there is likewise a bill of intet pleader , where a person who 
owes a debt or rent to one of the parties in suit, but, till the 
determination of it, he knows not which, desires that they may 
interj^lead, that he may be safe m the payment. In this last 
case It IS usual to order the money to be paid into coui t for 
the benefit of such of the parties, to whom upon hearing the 
couit shall decree it to be due But this depends upon cn- 
cumstances , and the plaintilF must also annex an affidavit to 
his bxll, swearing that he does not collude with either of the 
parties. 

If the plaintiff finds sufficient mattei confessed m the de- 
fendant’s answer to ground a decree upon, he may proceed to 
the hearing of the cause upon bill and answei only But in 
that case he must take the defendant’s answei to be true, m 
every point. Otherwise the course is foi the plaintiff to 
reply generally to the answer, averring his bill to be true, 
certain, and sufficient, and tlie defendant’s answer to be di- 
[ 4,49 2 rectly the reveise, which lie is leady to piove as the couit 
shall awaid upon which the defendant lejoiiis, avciring tlie 
like on his side, which is joining issue upon the facts m dis- 
pute To prove which facts is the next concein. 

This is done by examination of witnesses, and taking their 
depositions m writing, according to the manner of the civil 
law And for that purpose inteirogatoiies are fiamed, or 
questions in writing, whicli, and which only, are to be pio- 
posed to, and asked of, the witnesses in the cause These 
interrogatories must be short and pertinent not leading ones , 
(as “ did not you see this, 01, did not you heai that?”) for if 
tlieybe such, the depositions taken thereon will be suppiessed 
and not suffered to be read For the purpose of examining 
witnesses in or near London, there is an exaininei’s office 
appointed , but, for such as live in the country, a commission 
to examine witnesses is usually granted to foui commissioneis, 

bill, but the defendant may make a neW defence, the pleading-^ and depo- 
sitions are new, it is, indeed, a new suit, and the only use which can be 
made of a decree in the former js as matter of argument to induce 
the court to make a similar one m the second cause Mitford*s 
Pleading, pp 53 — 57 3d ed 
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two named of each side, or any thiee oi two of them, to take 
the depositions there And if the witnesses reside beyond 
sea, a commission may be had to examine them there upon 
their own oaths, and (if foreigners) upon the oaths of skilful 
interpreters And it hath been established ^ that the depo- 
sition of an heathen who believes in the Supreme Being, taken 
by commission in the most solemn mannei accoiding to the 
custom of his own country, may be lead in evidence. 

The commissioneis are sworn to take the examinations 
tiuly and without partiality, and not to divulge them till pub- 
lishcd in the court of chancery, and tlieii clerks are also 
sworn to secrecy. The witnesses arc compellable by piocess 
of mhpoena^ as m the courts of common law, to appear and 
submit to examination And when their depositions aie 
taken, they aie tiansmitted to the couit with the same care 
that the aiiswei ot a defendant is sent. 

If witnesses to a disputable fact aie old and infirm, it is 
veiy usual to file a bill to peipetiiate the testimony of those 
witnesses, although no suit is depending , for, it may be, a 
man’s antagonist only waits for the death of some of them to 
begin Ills suit This is most frequent when lands aie devised 
by will away from the heir at law , and the devisee, m order 
to peipetuate the testimony of the witnesses to such will, ex* 
hibits a bill ill chancery against the heir, and sets foitli the 
will verbatim theiein, suggesting that the heir is inclined to 
dispute it’s validity and then, the defendant having answered, 
they proceed to issue as in other cases, and examine the wit- 
nesses to the will , after which the cause is at an end, without 
pioceeding to any deciee, no relief being prayed by the bill, 
but the heir is entitled to liis costs, even though he contests 
the will This IS what is usually meant by proving a will in 
chancery (14) 

>’ Omiclnind v Barker, 1 Atk 2 1 


( 14 ) The bill to perpetuate testimony must shew a present vested in- 
terest (howevei trifling in value), it may, therefore, be filed b} him, who lias 
a remainder or reversion after an estate for life But a ineie expectation or 
lossibihty will not be sufficient, thus the devisee of a living person, who 
IS a lunatic, cannot file it to perpetuate the testimony of witnesses to the 

will 
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When all the witnesses are examined, then, and not before, 
the depositions may be published, by a rule to pass publi- 
cation , after which they are open for the inspection of all the 
parties, and copies may be taken of them The cause is then 
ripe to be set down for hearing, which may be done at the 
procurement of the plaintiff, or defendant, before either the 
lord chancellor or the master of the rolls, according to the 
discretion of the clerk m court, regulated by the nature and 
importance of the suit, and the arrear of causes depending 
before each of them respectively Concernmg the authority 
of the master of the rolls to hear and determ me causes, and 
his general power in the court of chancery, there were (not 
many years since) divers questions and disputes very warmly 
agitated , to quiet which it was declared by statute 3 Geo II 
c 30 that all orders and decrees by him made, except such 
as by the course of the court were appropriated to the great 
seal alone, should be deemed to be valid , subject nevertheless 
to be discharged or altered by the lord chancellor, and so as 
they shall not be enrolled, till the same are signed by his 
lordship. Either party may be suhpoeiuCd to heai judgment 
[451 ] on the day so fixed foi the hearing and then, if the plaintiff 
does not attend, his bill is dismissed with costs , or, if the 
defendant makes default, a decree will be made against him, 
which will be final, unless he pays the plaintiff's costs of 
attendance, and shews good cause to the contrary on a day 
appointed by the court. A plaintiff's bill may also at any 
time be dismissed foi want of prosecution, which is in the 
nature of a nonsuit at law, if he suffers three terms to elapse 
without moving forward in the cause 


>vill against the presumptive heir at law, for the Jaw regards no lunatic as 
incurable, or incapable of lucid intervals, and therefore the will may be 
altered Cooper, Eq PI 52 54 

With regard to the costs, the rule seems laid down too generally if the 
defendant’s opposition is confined to a cross-examination of the plaintiff s 
witnesses, he is entitled to his costs, but if he examine witnesses of his 
own as to the execution of the will, he thereby mak^s use of the plaintiff’s 
will to perpetuate testimony on his part, and is not, it seems, entitled to 
his costs And if, in a bill of this kind, an issue is directed at his in- 
stance, the costs are in the discretion of the court Maddock’s Ch 
Practice, 1 195 , 2d edit 
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When there are cross-causes, on a cioss-bill filed by the 
defendant against the plaintiff m the original cause, they are 
generally contrived to be brought on together, that the same 
hearing and the same decree may serve for both of them. 
The method of hearing causes in court is usually this The 
paities on both sides appealing by their counsel, the plaintifTs 
bill IS first opened, oi briefly abridged, and the defendant’s 
answer also, by the junior counsel on each side after which 
the plaintiff’s leading counsel states the case and the matteis 
in issue, and the points of equity aiising therefiom and then 
such depositions as are called for by the plaintiff are read by 
one of the six clerks, and the plaintiff may also lead such part 
of the defendant’s answer, as be thinks mateiial or conve- 
nient * and after this the rest of the counsel for the plaintiff 
make their obseivations and arguments Then the defend- 
ant’s counsel go thiough the same process for him, except 
that they may not lead nn^ part of hiS answer, and the 
counsel tor the plaintiff are heard in reply When all are 
heard, the court pronounces the deaee^ adjusting every point 
m debate according to equity and good conscience, which 
decree being usually very long, the minutes of it aie taken 
down, and read openly in court by the registrar The matter 
of costs to be given to either paity is not here held to 
be a point of right, but merely discretionary (by the statute 
I7R1C II c 6 ) according to the ciicumstances of the case, 
as tliey appear more 01 less favourable to the party van- 
quished And yet the statute 15 Hen VI c 4 seems ex- 
pressly to direct, that as well damages as costs shall be given 
to the defendant, if wrongfully vexed in this court 

* Oil a trial at law if the plaintiff on the truth of the defendant's testi- 
reads any part of the defendant’s an- mony, ind makes the whole of his 
swer, lie must read tlie whole of it for answer evidence (15) 
by reading any of it he shews a reliance 


(IS) Where one party reads a part of the answer of the other party in 
evidence, he makes the whole admissible only so far as to \/aive any ob- 
jection to the competency of the testimony of the party making the 
answer, and he does not thereby admit as evidence all the facts which 
may happen to have been stated by way of hearsay only in the course of 
the answer Chambre J wIfoe\ Fe^rars, 2 B, &P S48 
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The chancellor’s decree is either irvLerlocaiory or Jvtml It 
very seldom hapjiens that the fii st decree can be final, or con- 
clude the cause , for, if any matter of fact 15 strongly contro- 
verted, this court IS so sensible of the deficiency of trial by 
written depositions, that it will not bind the parties thereby, 
but usually directs the mattei to be tried by jury , especially 
such impoitant facts as the vahdity of a will, 01 whether A 
as the heir at law to B, or the existence of a modus decimandt^ 
or a leal and immemoiial composition for tithes. But, as no 
jury can be summoned to attend this court, the fact is usually 
directed to be tried at the bar of the comt of king’s bench 01 
at the assises, upon a feigned issue For, (in order to bung 
zt there, and have the point in dispute, and that only, put in 
issue,) an action is brought, wheiein the plaintiff by a fiction 
declares that lie laid a wager of 5/ with the defendant, that 
A was heir at law to B, and then aveis that he is so, and 
therefore demands the 5/ The defendant admits the feigned 
wagei, but avers that A is not the heir to B, and thereupon 
that issue is joined, which is directed out of chanceiy to be 
tried, and thus the veidict of the jurois at law determines 
the fact in the couit of equity These feigned issues seem 
borrowed fiom the sponsio jiidiciahs of the Romans'* and are 
also frequently used in the couits of law, by consent of the 
parties, to determine some disputed right without the for- 
mality of pleading, and thereby to save much time and cx- 
pence in the decision of a cause 

So likewise, if a question of mere law aiises in the coutse 
of a cause, as whether by the words of a will an estate for life 
£ 4-53 ] 01 111 tail IS cieatcd, 01 whcthci a futine inteiest devised by a 
testator shall operate as a leniamdei or an executory devise, 
it IS the piactice of this court to lefei it to the opinion of the 
judges of the court of king’s bench or common pleas, upon a 
case stated for that purpose , wheiein all the material facts 
are admitted, and the point of law is submitted to then deci- 
sion who theieupon heai it solemnly argued by counsel on 

“ Noia est sponsio judinahs “ y>on- mens sit Hcincc Antiquxtat 

** desne quingentos SI mens su ^ spondeo, I Z t \6 §3 ^ Sigon de judtens 
“ tuus sit JSt iu quoque spondtsne I 21 p 466 citat ibid 

qxiingentoSf ni tuus sit ^ spondto, nt 



Ch 27 


WRONGS. 


453 


both sides, and certify their opinion to the chancellor And 
upon such certificate the decree is usually founded 

Another thing also retards the completion of deciees, 
Fiequently long accounts are to be settled, incumbrances and 
debts to be inquired into, and a hundred little facts to be 
cleared up, before a deciee can do full and sufficient justice 
These matters arc always by the decree on the first hearing 
leferred to a mastei in chanceiy to examine, which examin- 
ations frequently last for yeais and then he is to report the 
fact, as it appears to him, to the couit This report may be 
excepted to, disproved, and over-iiiled, or otheiwise is con- 
firmed, and made absolute, by older of the court 

When all issues are tiled and settled, and all leferences to 
the master ended, the cause i-. again brought to heaiing upon 
the matters of equity reserved , and a final decree is made 
the performance of which is enfoiced (if necessarjr) by com- 
mitment of the person, or sequestration of the party’s estate. 

And if by this deciee either paity thinks himself aggrieved, 
he may petition the chancelloi foi a rehem mg, whether it 
was heard before his lordship, oi any of the judges, sitting 
for him, oi befoie the master of the rolls For whoever 
may have heard the cause, it is the chancellor’s deciee, and 
must be signed by him before it is em oiled which is done 
of course unless a lehearing be desired Every petition for a 
rehearing must be signed by two counsel of character, usually 
such as have been concerned m the cause, certifying that they 
apprehend the cause is pioper to be reheard And upon the 
reheaiing, ^1 the evidence taken m the cause, whethei read [ 454 
before or not, is now admitted to bo read , because it is the 
decree of the chancelloi himself, wlio only now sits to hear 
leasons why it should not be enrolled and perfected, at which 
time all omissions of either evidence or argument may be sup- 
plied ^ But, after the decree is once signed and enrolled, it 
cannot be reheard or rectified, but by bill of review, or by ap- 
peal to the house of lords (16) 

^ Stat 3 Geo II c 39 Seep 4')0 ^ Glib Rep 151, 152 * 

(16) If a decree has been obtained by fraud, it may be impeached by 
original bill, without leave of the court , the fraud used in obtaining the 

decree 
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A BILL of leciew may be had upon apparent erroi in judg- 
ment, appearing on the face of the decree ; or, by special 
leave of the court, upon oath made of the discoveiy of new 
matter or evidence, which could not possibly be had or used 
at the time when the decree passed. But no new evidence or 
matter then in the knowledge of the parties, and which might 
have been used before, shall be a sufficient ground for a bill 
of review. 

An appeal to parliament, that is, to the house of lords, is 
the dernier resort of the subject who thinks himself aggrieved 
by an interlocutory order or final determination in this court 
and it is effected by petition to the house of peers, and not by 
of eir 07^ as upon judgments at common law This juris- 

diction IS said^ to have begun in 18 Jac I, and it is certain 
that the fiist petition, which appears in the records of par- 
liament, was preferred in that year®, and that the first which 
was heard and determined (though the name ot appeal was 
then a novelty) was piesented m a few months after both 
levelled against the lord chancellor Bacon for con uptiou and 
other misbehaviour It was afterwards warmly controverted 
by the house of commons in the leign of Charles the second ^ 
But this dispute is now at rest , it being obvious to the 
reason of all mankind, that, when the courts of equity became 
principal tribunals for deciding causes of property, a levision 
[ 455 ] of then decrees (by way of appeal) became equally necessary, 
as a writ of error from the judgment of a court ot law And, 
upon the same principle, from decrees of the chancellor re- 
lating to the commissioners for the dissolution ot chauntries, 
&c. undei the statute 37 Hen VIII c 4 (as well as for cha- 
ritable uses under the statute 43 Ehz c 4 ) an appeal to the 

** Com Journ IS Mar 1704 ^ Com Journ 19 Nov 1675, 

* Lords* Journ 23 Mar 1620. h Show Pari C 81 

^ Lords* Journ 3 11 12 Dec 1621 


decree being the principal point in issue, and necessary to be established 
by proof before the propriety of the decree can be investigated The 
bill must state the decree, and the proceedings which led to it, with the 
circumstances of fraud on which it is impeached , and the judgment, if in 
favour of the bill, will restore the parties to their former situation, what- 
ever their rights may be Mitford’s Pleading, 7d, 74 0d ed 
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king m parliament was always unquestionably allowed * But 
no new evidence is admitted m the house of lords upon any 
account, this being a distinct jurisdiction which differs it 
very considerably from those instances, wherein the same 
jurisdiction revises and corrects it’s own acts, as in rehearings 
and bills of review For it is a practice unknown to our law, 
(though constantly followed in the spiritual courts,) when a 
superior court is reviewing the sentence of an inferior, to 
exanune the justice of the former decree by evidence that 
was never produced below. And thus much for the geneial 
method of proceeding in the courts of equity 

* Duke's Charitable Uses, 62, ^ Glib Rep, 155, 156. 


THE END OF THE THIRD BOOK, 
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Proceedings on a Writ o/ R ight Patent. 




§ 1 HTrii of Right Patent in the Court Baron 

the second, by the Grace of God of Great Bri- 
tain, France, and Ireland king, defender of the faith, and 
so forth , to Willoughby carl of Abingdon, greeting ^KKc 
command you that without delay you hold full right to William 
Kent esquire, of one messuage and twenty acres of land with the 
appurtenances m Dorchester, which he claims to hold of you by 
the free service of one penny yearly in lieu of all services, of 
which Richard Allen deforces him And unless } 0 U so do, let 
the sheriff of Oxfordshire do it, that we no longer hear complaint 
thereof for defect of right 312ftitne0j5 ourself at Westminster, the 
twentieth day of August, in the thirtieth year of our reign. 


Pledges of prosecution, {2h(S"noe 


§ 2 Writ o/'Tolt, to remove it into the County Court 

CTIjarleg Morton esquire, sheriff of Oxfordshire, to John Long, 
bailiff errant of our lord the king and of myself, greeting 33e- 
cause by the complaint of William Kent esquire, personally present 
at my county court, to wit, on Monday the sixth day of Septem- 
ber, m the thirtieth year of the reign of our lord George the 
second, by the grace of God of Great Britain, France, and Ire- 
land king, defender of the faith, and so forth, at Oxford in the 
VOL in L L 
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Shirehouse there holden, I am informed, that although he himself 
the writ of our said lord the king of right patent directed to Wil- 
loughby earl of Abingdon, for this that he should hold full right 
to the said William Kent of one messuage and twenty acres of 
land with the appurtenances in Dorchester within my said county, 
of which Richard Allen deforces him, hath brought to the said 
Willoughby earl of Abingdon , yet, for that the said Willoughby 
earl of Abingdon, favoureth the said Richard Allen in this part, 
and hath hitherto delayed to do full right according to the exi- 
gence of the said writ, I command you on the part of our said 
lord the king, hrmly enjoining, that m your proper person you 
go to the court baron of the said Willoughby earl of Abingdon 
at Dorchester aforesaid, and take away the plaint, which there is 
between the said William Kent and Richard Allen, by the said 
writ, into my county court to be next holden , and summon by 
good summoners the said Richard Allen, that he be at my county 
court on Monday the fourth day of October next coming at Ox- 
ford in the shirehouse there to be holden, to answer to the said 
William Kent thereof And have you there then the said plaint, 
the summoners, and this precept (Siiben in my county court at 
Oxford in the shirehouse, the sixth day of September, in the year 
aforesaid 


§ S Writ ^PoNE, to remove it into the court o/" C ommon Pleas 

the second, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and so foith, to 
the sheriff of Oxfordshire, greeting )Put, at fhe request of Wil- 
liam Kent, before our justices at Westminster on the morrow of 
All Souls, the plaint which is in your county court by our writ of 
right between the said William Kent demandant, and Richard 
Allen tenant, of one messuage and twenty acres of land with the 
appurtenances m Dorchester, and summon by good summoners 
the said Richard Allen, that he be then there, to answer to the 
said William Kent thereof And have you there the summoners 
and this writ* 223ime)90 ourself at Westminster, the tenth day of 
September, m the thirtieth year of our reign 


§ 4*. IVrit ^ Right quia Dominus remisit Curiam, 

the second, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and so forth , to 
the sheriff of Oxfordshire, greeting. ^onunanH Richard Allen, 
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that he justly and without delay render unto William Kent one N® I 
messuage and twenty acres of land with the appurtenances in 
Dorchester, which he claims to be his right and inheritance, and 
whereof he complains that the aforesaid Richard unjustly deforces 
him And unless he shall so do, and if the said William shall 
give you security of prosecuting his claim, then summon, by good 
summoners the said Richard, that he appear before our justices 
at Westminster on the morrow of All Souls, to shew wherefore 
he hath not done it And have you there the summoners and 
this writ 2I2Hitne0)S ourself at Westminster, the twentieth day of 
August, in the thirtieth year of our reign Because Willoughby 
earl of Abingdon, the chief lord of that fee, hath thereupon re- 
raised unto us his court 

Pledges of } John Doe Summoners of the (John Den Sheriff’s 

Prosecution, 3 Rich Roc within-named Richard, Rich Fen. Beturn 


§ 5 The Record, tvUh Atva>d of Bait el 

IPIrau at Westminster before sir John Willes knight, and his bre- 
thren, justices of the bencli of the lord the king at Westmin- 
ster, of the term of saint Michael in the thirtieth year of the 
reign of the lord George the second, by the grace of God of 
Great Britain, France, and Ireland king, defender of the 
faith, &c. 

Oxon,7 32Jlilham Went, esquire, by James Parker, his attorney, 
to wit 3 demands against Richard Allen gentleman, one mes- 
suage and twenty acres of land, with the appurtenances in Dor- 
chester, as his right and inheritance, by writ of the lord the king 
of right because Willoughby earl of Abingdon the chief lord of 
that fee hath now thereupon remised to the lord the king his remxsit cu~ 
court ^nli tobeteupon, he saith, that he himself was seised of the 
tenements aforesaid, with the appurtenances, m his demesne as of 
fee and right, in the time of peace, in the time of the lord George 
the first late king of Great Britain, by taking the esplees thereof Egpjees 
to the value * [of ten shillings, and more, in rents, corn, and 
grass ] And that such is his right he olfers [suit and good proof ] 
anti the said Richard Allen, by Peter Jones his attorney, comes 

* N B The clauses between hooks m this and the subsequent numbers of the 
Appendix, are usually no otherwise expressed in the records than by an 
L L 
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and defends the right of the said William Kent and his seisin, 
when [and where it shall behove him,] and all [tliat concerns it,] 
and whatsoever [he ought to defend] and chiefly the tenements 
aforesaid with the appurtenances, as of fee and right, [namely, 
one messuage and twenty acres of land, with appurtenances, in 
Dorchester ] anH this he is ready to defend by the body of his 
freeman, George Rumbold by name, who is present here in court 
ready to defend the same by his body, or in what manner soever 
the court of the lord the king shall consider that he ought to de- 
fend And if any mischance should befal the said George (which 
God defend) he is ready to defend the same by another man, who 
[is boundcii and able to defend it ] 3nli the said William Kent 
saith, that the said Richard Allen unjustly defends the right of 
him the said William, and his seism, Sfi and all, S^c and what- 
soever, S^c and chiefly of the tenements aforesaid, with the ap- 
purtenances, as of fee and right, , because he saith, that he 
himself was seised of the tenements aforesaid, with the appur- 
tenances, in his demesne, as of fee and right, m the time of peace, 
in the time of the said lord GtORCE the first lato king of Great 
Britain, by taking the esplees thereof to the value, 3nti that 
such is Ills right, he is prepared to prove by tJic body of his free- 
man, Henry Broughton by name, who is piesent here m court 
ready to prove the same by his bod), or m what manner soever 
the court of the lord the king shall consider that he ought to 
prove , and if any mischance should befal the said Henry (which 
God defend) he is ready to prove the same by another man, who, 
3nti hereupon it is demanded of the said George and Henry, 
whether they arc ready to make battel as they before have waged 
it , who say that they are 3;nli the same George Rumbold givcth 
gage of defending, and the said Henry Broughton giveth gage of 
proving , and, such engagement being given as the manner is, it 
IS demanded of the said William Kent and Richard Allen, if they 
can say any thing w hereforc battel ought not to be awarded in this 
case , who say that they cannot, ^fierrfore it 10 con 0 iliereti, that 
battel be made thereon, S^c anU the said George Rumbold find- 
eth pledges of battel, to wit, Paul Jenkins and Charles Carter , 
and tlic said Henry Broughton findeth also pledges of battel, to 
wit, Reginald Reed and Simon Taylor aitU tfiereupon day is here 
given as well to the said William Kent as to the said Richard 
Allen, to wit, on the morrow of Saint Martin next coming, by the 
assent as well of the said William Kent as of the said Richard 
Allen And it is commanded that each of them then have here 
his champion, sufficiently furnished with competent armour as 
becomes him, and ready to make the battel aforesaid , and that 



APPENDIX 


V 


the bodies of them m the mean time be safely kept, on peril that N® I 

shall fall thereon which day here come as well the said Wil- v ■ ^ 
liam Kent as the said Richard Allen by their attorneys aforesaid, 
and the said George Rumbold and Henry Broughton in their 
proper persons likewise come, sufficiently furnished with com- 
petent armour as becomes them, ready to make the battel afore- 
said, as they had before waged it ann hereupon day is further Adjourn- 
given by the court here, as well to the said William Kent as to 
the said Richard Allen, at Tothill near the city of Westminster in 
the county of Middlesex, to wit, on the morrow of the purification 
of the blessed virgin Mary next coining, by the assent as well ol 
the said William as of the aforesaid Richard And it is com- 
manded, that each of them have then there his champion, armed 
in the form aforesaid, ready to make the battel aforesaid, and that 
their bodies in the mean time, At which day here, to wit, at 
Tothill atoresaid, comes the said Richard Allen by his attorney 
aforesaid, and the said George Rumbold and Henry Broughton 
in their proper persons likewise come, sufficiently furnished with 
competent armour as becomes them, ready to make the battel 
aforesaid, as they before had waged it And the said William 
Kent being solemnly called doth not come, nor hath prosecuted 
his writ aforesaid ^b^tefore it lo conmliErrti, that the same William Demandant 
and his pledges of prosecuting, to wit, John Doc and Richard 
Roe, be m mercy tor his false complaint, and that the same 
Richard go thereof without a day, S^c and also that the said 
Richard do hold the tenements atoresaid with the appurtenances, 
to him and his heirs, quit of the said William and his heirs, for 
ever, Arc 


§ 6 Trial by the grand Assise 

— — - And the said Richard Allen, by Peter Tones, his at- Defence 
torney, comes and defends the right of the said William Kent, 
and his seism, when, S^c and all, S^c and whatsoever, Sfc and 
chiefly of the tenements aforesaid with Ihe appurtenances, as ot 
fee and right, and puts himself upon the grand assise of the 
lord the king, and prays recognition to be made, whether he Mise. 
himself hath greater right to hold the tenements aforesaid with • 
the appurtenances to him and his heirs as tenants thereof as he 
now holdeth them, or the said William to have the said tenements 
with the appurtenances as he above demanded them he 

h L 3 
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tenders here m court six shillings and eight-pence to the use of 
the lord the now king, Sfc for that, to wit, it may be inquired 
of the time [of the seism alleged by the said William] And ho 
therefore prays that it may be inquired by the assi&e, whether the 
said William Kent was seised of the tenements aforesaid with the 
appurtenances in Ins demesne as of fee in the time of the said 
lord the king GtORCE the first, as the said William in his 
demand before hath alleged it is commanded the 

shen that he summon by good summoners four lawful knights 
of his county, girt with swords, that they be here on the octaves 
of saint Hilary next coming, to make election of the assise afore- 
said The same day is given as well to the said William Kent as 
to the said Richard Allen here, Sfc At which day here come 
as well the said William Kent as the said Richard Allen , and 
the sheriff, to wit, sir Adam Alstone knight now returns, that 
he had caused to be summoned Charles Stephens, Randal Wheler, 
Toby Cox, and Thomas Munday, four lawful knights of his 
county, girt with swords, by John Doe and Richard Roe his 
bailiffs, to be here at the said octaves of saint Hilary, to do as 
the said writ thereof commands and requires , and that the said 
summoners, and each of tlieni, are mainpri/cd by John Day and 
James Fletcher Whereupon the said Charles Stephens, Randal 
Wheler, Toby Cox, and Thomas Munday, four lawful knights 
of the county aforesaid, girt with swoids, being called, in then 
proper persons come, and, being sworn, upon their oath in the 
presence of the parties aforesaid chose of themselves and otheis 
twenty-four, to wit, Charles Stephens, Randal Wheler, loby 
Cox, Thomas Munday, Oliver Green way, John Boys, Charles 
Price, knights, Daniel Prince, William Day, Roger Lucas, Patiick 
Fleming, James Hairis, John Richardson, Alexander Moore, Peter 
Payne, Robert Quin, Archibald Stewait, Bartholomew Norton, 
and Henry Davis, esquires, John Porter, Christopher Ball, Ben- 
jamin Robinson, Lewis Long, William Kirby, gentlemen, good 
and lawful men of the county aforesaid, who neither are of km 
to the said William Kent nor to the said Richard Allen, to make 
recognition of the grand assise aforesaid '®f)erefore it is com- 
manded the sheriff, that he cause them to come here from the 
day of Easter in fifteen da^s, to make the recognition aforesaid 
llie same day is there given to the parties aforesaid At which 
day here come as well the said William Kent as the said Richard 
Allen, by their attorneys aforesaid, and the recognitors of the 
assise whereof mention is above made being called, come, and 
certain of them, to wit, Charles Stephens, Randal Wheler, loby 
Cox, Ihomas Munday, Cliarles Price, knights, Daniel Prince, 
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Roger Lucas, William Day, James Hams, Peter Payne, Robert 
Quin, Henry Davis, John Porter, Christopher Ball, Lewis Long, 
and William Kirby, being elected, tried, and sworn, upon their 
oath say, that the said William Kent hath more right to have the 
tenements aforesaid with the appurtenances to him and his heirs, 
as he demanded the same, than the said Richard Allen to hold 
the same as he now holdeth them, according as the said William 
Kent by his writ aforesaid hath supposed it ia conjeiiDerrb, 

that the Sliid William Kent do recover his seisin against the said 
Richard Allen of the tenements aforesaid with the appurtenances, 
to him and his heirs, quit of the said Richard Allen and his heirs, 
for ever and the said Richard Allen, in mf*rcy, Sfc 


Nol 


Verdict for 
the De- 
mandant 


Judgment* 
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N° II. 

Proceedings tn an Action of Trespass tn Ejectment, 
by Original tn the King^s Bench. 

§ 1 The Original Writ 


Sifecent te the second, by the grace of God of Great Britain, 

KGurum France, and Ireland king, defender of the faith, and so forth, 

to the sheriff of Berkshire, greeting 3ff Richard Smith shall 
give you security of prosecuting his claim, then put by gage and 
safe pledges William Stiles, late of Newbury, gentleman, so that 
he be before us on the morrow of All Souls, wheresoever we 
shall then be in England, to shew wherefore with force and arms 
he entered into one messuage with the appurtenances, in Sutton, 
which John Rogers esquire hath demised to the aforesaid Richard, 
for a term which is not yet expired, and ejected him from his said 
farm, and other enormities to him did, to the great damage of 
the said Richard, and against our peace And have you there 
the names of the pledges, and this writ Wiitntisis ourself at 
Westminster, the twelfth day of October, in the twenty-ninth 
year of our reign. 


The within-named I 

Sheriff’s Pledges of 1 John Doe William Stiles is at- > John Den 

Return. prosecution, j Richard Roe. tached by pledges, 3 Richard Fen 


§ 2 Copy ^ the Declaration against the casual Ejector , xaho gives 
Notice thereupon to the Tenant in Possession 

Michaelmas, the 29th of king George the second 

Declaration. I^crks, 1 2aaifUam Stiles, late of Newbury m the said county, 
to wit j gentleman, was attached to answer Richard Smith, ot 
a plea, wherefore with force and arms he entered into one mes- 
suage, with the appurtenances in Sutton m the county aforesaid, 
which John Rogers esquire demised to the said Richard Smith for 
a term which is not yet expired, and ejected him from his said 
farm, and other wrongs to him did, to the great damage of the 
said Richard, and against the peace of the lord the king, &c 
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And whereupon the said Richard by Robert Martin his attorney No IL 
complains^ that whereas the said John Rogers, on the first day of 
October in the twenty-ninth year of the reign of the lord the 
king that now is, at Sutton aforesaid, had demised to the same 
Richard the tenement aforesaid, with the appurtenances, to have 
and to hold the said tenement, with the appurtenances, to the said 
Richard and his assigns, from the feast of St Michael the arch- 
angel then last past, to the end and term of five years from thence 
next following and fully to be complete and ended, by virtue of 
which demise the said Richard entered into the said tenement, 
with the appurtenances, and was thereof possessed , and, the said 
Richard being so possessed thereof, the said William afterwards, 
that is to say, on the said first day of October in the said twenty- 
ninth year, with force and arms, that is to say, with swords, 
staves, and knives, entered into the said tenement, with the ap- 
purtenances, which the said John Rogers demised to the said 
Richard in form aforesaid for the term aforesaid which is not yet 
expired, and ejected the said Richard out of his said farm, and 
other wrongs to him did, to the great damage of the said Richard, 
and against the peace of the said lord the king , whereby the 
said Richard saith, that he is injured and damaged to the value of 
twenty pounds And thereupon he brings suit, &c 

Martin, for the plaintiff “) Pledges of 7 John Doe. 

Peters, for the defendant J prosecution, j Richard Roe. 


Mr George Saunders, 

I am informed that you are in possession of, or claim title to, Notice, 
the premises mentioned m this declaration of ejectment, or to 
some part thereof, and I, being sued in this action as a casual 
ejector, and having no claim or title to the same, do advise you 
to appear next Hilary term in his majesty's court of king’s bench 
at Westminster, by some attorney of that court, and then and 
there, by a rule to be made of the same court, to cause yourself 
to be made defendant in my stead othenvisc I shall suffer judg- 
ment to be entered against me, and you will be turned out of 
possession 

Your loving friend, 


5 January y 1756. 


William Stiles. 
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§ 3 The Rule of Court 

* Hilary TernHy in the ivoenty-mnth Year of King George the 

second 


Smith 
against 
Stiles, for 
one mes- 
suage with 
the appurte- 
nances in 
Sutton, on 
the demise 
of John 
Rogers 


Berks, 7 3[t in ortierch by the court, by the assent of both 
to wit 3 parties, and their attorneys, that George Saunders, 
gentleman, may be made defendant, in the place of the now de- 
fendant William Stiles, and shall immediately appear to the plain- 
tiff 8 action, and shall receive a declaration in a plea of trespass 
and ejectment of the tenements in question, and shall immediately 
plead thereto, not guilty , and, upon the trial of the issue, shall 
confess lease, entr), and ouster, and insist upon his title only. 
And if upon trial of the issue, the said George do not confess 
lease, entry, and ouster, and by reason thereof the plaintiff cannot 
'prosecute his writ, then the taxation of costs upon such nonpros 
shall cease, and the said George shall pay such costs to the plain- 
tiff, as by the court of our lord the king here shall be taxed and 
adjudged for such his default in non-performance of this rule , 
and judgment shall be entered against the said William Stiles, now 
the casual ejector, by default And it is further ordered, that, 
if upon the trial of the said issue a verdict shall be given for the 
defendant, or if the plaintiff shall not prosecute his writ, upon any 
other cause, than for the not confessing lease, entry, and ouster 
as aforesaid, then the lessor of the plaintiff shall pay costs, if the 
plaintiff himself doth not pay them. 


By the Court 


Martin, for the plaintiff 
Newman, for the defendant 


§ 4* The Record 

IPteaiai before the lord the king at Westminster, of the term of 
saint Hilary, m the twenty-ninth year of the reign of the lord 
George the second, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, Sfc 

Berks, 7 <Seorfle Saunders, late of Sutton in the county afore- 
to wit 3 said, gentleman, was attached to answer Richard 
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Sniitli, of a plea, wherefore with force and arms he entered into II 
one messuage, with the appurtenances, in Sutton, which John 
Rogers esquire had demised to the said Richard for a term which 
IS not yet expired, and ejected him from his said farm, and other 
wrongs to him did, to the great damage of the said Richard, and 
against the peace of the lord the king that now is, tD|;ereupon Declaration 

the said Richard by Robert Martin his attorney complains, that 
whereas the said John Rogers on the first day of October lu the 
twenty-ninth year of the reign of the lord the king that now is, 
at Sutton aforesaid, had demised to the same Richard the tenement 
aforesaid, with the appurtenances to have and to hold the said te- 
nement, with the appurtenances, to the said Richard and his as- 
signs, from the feast of saint Michael the archangel then last past, 
to the end and term of five yeais fiom thence next following and 
fully to be complete and ended by virtue of which demise the 
said Richard entered into the said tenement, with the appurte- 
nances, and was thereof possessed and, the said Richard being 
so possessed thereof, the said Geoige afterwards, that is to say, 
on the first day of October m the said twenty-mnth year, with 
force and arms, that is to say, with swords, staves, and knives, 
entered into the said tenement, with the appurtenances, which the 
said John Rogers demised to the said Richard m form aforesaid 
for the term aforesaid which is not yet expired, and ejected the 
said Richard out of his said farm, and other wrongs to him did, 
to the great damage of the said Richard, and against the peace 
of the said lord the king , whereby the said Richard saith that 
he IS injured and endamaged to the value of twenty pounds, and 
thereupon he brings suit, [and good proof] 9nti the aforesaid Derence. 
George Saunders, by Charles Newman his attorney, conies and 
defends the force and injury, when [and where it shall behove 
him ,] and saith that he is in nowise guilty of the trespass and Ple^j not 
ejectment aforesaid, as the said Richard above complains against 
him , and thereof he puts himself upon the country and the said Issue 
Richard doth likewise the same ^I;eiefore let a jury come there- Vetme 
upon before the lord the king, on the octave of the purification *™ded. 
of the blessed Virgin Mary, wheresoever he shall then be in Eng- 
land , who neither [are of kin to the said Richard, nor to the said 
George] to recognize [whether the said George be guilty of the 
trespass and ejectment aforesaid ] because as well [the said 
George, as the said Richard, betweea whom the difference is, have 
put themselves on the said jury ] The same day is there given Respite, foi 
to the parties aforesaid- 3lftertoartij0 the process therein, being default of ^ 
continued between the said parties of the plea aforesaid by the 
jury, is put between them, in respite, before the lord the king. 
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Noll until the day of Easter m fifteen days, wheresoever the said lord 

' ~ ’ the king shall then be m England , unless the justices of the lord 

the king assigned to take assises m the county aforesaid, shall 
have come before that time, to wit, on Monday the eighth day of 
March, at Reading m the said county by the form of the statute, 
[in that case provided,] by reason of the default of the jurors, 
[summoned to appear as aforesaid ] At which day before the 
lord the king, at Westminster, come the parties aforesaid by their 
attorreys aforesaid , and the aforesaid justices of assise, before 
whom [the jury aforesaid came,] sent here their record before 
Tosiea them had in these words, to wit aftertoarTia, at the day and place 
within contained, before Heneage Legge, esquire, one of the 
barons of the exchequer of the lord the king, and su John Eardly 
Wilmot, knight, one of the justices of the said lord the king, 
assigned to hold pleas before the king himself, justices of the 
said lord the king, assigned to take assises m the county of Berks 
by the form of the statute [in that case provided,] come as well 
the withm-named Richard Smith, as the withm-wnttcn George 
Saunders, by their attorneys within contained, and the jurors of 
the jury whereof mention is within made being called, certain of 
them, to wit, Charles Holloway, John Hooke, Peter Graham, 
Henry Cox, William Brown, and Francis Oakley, come, and arc 
sworn upon that jury, and because the rest of the jurors of the 
same jury did not appear, therefore others of the by-standers 
Taletdcar- being chosen by the sheriff, at the request of the said Richard 
Smith, and by the command of the justices aforesaid, are ap- 
pointed anew, whose names are affixed to the panel within-written, 
according to the form of the statute in such case made and pro- 
vided^ which said jurors so appointed anew, to wit, Roger Bacon, 
Thomas Small, Charles Pye, Edward Hawkins, Samuel Roberts, 
and Daniel Parker, being likewise called, come , and together 
with the other jurors aforesaid before impanelled and sworn, 
being elected, tried, and sworn, to speak the truth ot the mat- 
ter within contained, upon then oath say, that the aforesaid 
Verdict for George Saunders is guilty of the trespass and ejectment within- 
theplamtiff written, in manner and form as the aforesaid Richard Smith 
within complains against him , and assess the damages of the said 
Richard Smith, on occasion of that trespass and ejectment, be- 
sides his costs and charges which he hath been ;^ut unto about 
Ills suit in that behalf, to twelve pence and, for those costs and 
, charges, to forty shillings 2I23??ereupon the said Richard Smith, by 
' his attorney aforesaid, prayeth judgment against the said George 

Saunders, in and upon the verdict aforesaid by the jurors aforesaid 
given m the form aforesaid * and the said George Saunders, by his 
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attorney aforesajd saitli, that the court heie ought not to proceed II 
to give judgment upon the said verdict, and prayeth that judgment ^ 
against him the said George Saunders, in and upon the verdict 
aforesaid by tJic jurois aforesaid given in the form aforesaid, may judgment 
be stayed, by reason that the said verdict is insufficient and erro- 
neous, and that the same verdict may be quashed, and that the 
issue aforesaid, may be tried anew by other jurors to be afresh 
impanelled And, because the court of the loid the king here is 
not yet advised of giving tlieir judgment of and upon the pre- 
mises, therefore day theicof is given as well to the said Richard Contmu- 
Smith as the said George Saunders, before the lord the king 
until the morrow of the Ascension of our Lord, wheresoever the 
said lord the king shall then be in England, to hear their judg- 
ment of and upon the premises for that the court of the lord the 
king IS not ^et advised thereof At which day before tlie lord 
the king at Westminster, come the parties aforesaid by their 
attorneys aforesaid , upon which, the recoid and matters afore- 


said having been seen, and by the court of the lord the king now 

here fully understood, and all and singular the premises having 

been examined, and mature deliberation being liad thereupon, 

for that It seems to the court of the lord the king now here that Opinion of 

the verdict aforesaid is m nowise insufficient or erroneous, and 

that the same ought not to be quashed, and that no new trial 

ought to be had of the issue aforesaid ^f^erefore it lO conoiTictetJ, 

that the said Richard do recover against the said George his terra for the 

j'Ct to come, of and in the said tenements with the appurtenances 

and the said damages assessed by the said jury in form aforesaid, 

and also twenty-seven pounds six shillings and eight-pence for his Costs 

costs and charges aforesaid, by the court of the lord the king ^ 

liere awarded to the said Richard with his assent, by way of en- 

crease , which said damages in the whole amount to twenty-nine 

pounds seven shillings and eight-pence And let the said 

“ George be taken, [until he maketh fine to the lord the king] 

9[ntJ Ijereupon the said Richard by his attorney aforesaid prayeth a Capiatur 
writ of the lord the king, to be directed to the shenft of the 
county aforesaid, to cause him to have possession of his term possesion, 
aforesaid yet to come, of and m the tenements aforesaid, with the 
appurtenances and it is granted unto him, returnable before the 
lord the king on the morrow of the holy Trinity, wheresoever he 
shall then be m England At which day before the lord the and return, 
king, at Westminster, cometh the said Richard by his attorney 
aforesaid , and the sheriff, that is to say, sir Thomas Reeve * 


Now omitted See page 398 
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knight, now sendeth, that he by virtue of the writ aforesaid to 
him directed, on the ninth day of June last past, did cause the 
said Richard to have his possession of his term aforesaid yet to 
come, of and in the tenements aforesaid, with the appurtenances, 
as he was commanded* 
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No III. 

Proceedings tn an Action o/'Debt m the Court of 
Common Pleas , removed into the King's Bench 
by Writ of Error. 


§ 1 Original, 


the second, by the grace of God of Great Britain, Praape 
France, and Ireland king, defender of the faith, and so forth , 
to the sheriff of Oxfordshire greeting CEommanli Charles Long, 
late of Burford, gentleman, that justly and without delay he 
render to William Burton two hundred pounds, which he owes 
him and unjustly detains, as he saith And unless he shall so do, 
and if the said William shall make you secure of prosecuting his 
claim, then summon by good summoners the aforesaid Charles, 
that he be before our justices, at Westminster, on the octave of 
St Hilary, to shew wherefore he hath not done it And have you 
there then the summoners and this writ ourself at 

Westminster, the twenty-fourth day of December, m the twenty- 
eighth year of our reign 


Pledges 1 
of prose- > 
cution, j 


John Doe 
Richard Roe 


Summoners of the 
within-named 
Charles Long 


} 


Roger Morris, 
Henry Johnson, 


Sheriff’s 

return 


§ 2 Process 

the second, by the grace of God of Great Britain, Attach- 
France, and Ireland king, defender of the faith, and so foith , to 
the sheriff of Oxfordshire, greeting jPut by gage and safe Pone 
pledges Charles Long, late of Burford, gentleman, that he be be- 
fore our justices at Westminster, on the octave of the purification 
of the blessed Mary, to answer to William Burton of a plea, that 
he render to him two hundred pounds which he owes him and un- 
justly detains, as he saith , and to shew wherefore he was not be- • 
fore our justices at Westminster on the octave of saint Hilary, as 
he was summoned. And have there then the names of the 
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pledges and this writ aKHitnwflf sir John Willes, knight, at West- 
minster, the twenty-third day of January, in the twenty-eighth 
year of our reign 


ShenflTs 

return 


The withm-named Charles Long is ) Edward Leigh 
attached by pledges, j Robert Tanner 


Hutrmgas the second, by the grace of God of Great Britain, 

France, and Ireland king, defender of the faith, and so forth , to 
the shf riff of Oxfordshire, greeting command you, that you 

distrem Charles Long, late of Burford, gentleman, by all his 
lands and chattels within your bailiwick, so that neither he nor 
any one through him may lay hands on the same until you shall 
receive from us another command thereupon , and that you answer 
to us of the issues of the same , and that you have his body be- 
fore our justices at Westminster from the day of Easter in fifteen 
days to answer to William Burton of a plea, that he render to him 
two hundred pounds which he owes him and unjustly detains, as 
he saith, and to hear his judgment of his many defaults 
sir John Willes, knight, at Westminster, the twelfth day of Fe- 
bruary, in the twenty-eighth year of our reign 

Slieriff’a The witliin-named Charles Long hath nothing in my bailiwick, 

return whereby he may be distreined 

NxhH ^ 


Capias ad the sccoiid, by the grace of God of Great Britain, 

France, and Ireland king, defender of the faith, and so forth , to 
the sheriff of Oxfordshire, greeting Wie command you, that you 
take Charles Long, late of Burford, gentleman, if he may be 
found in your bailiwick, and him safely keep, so that you may 
have his body before our justices at Westminster, from the day 
of Easter in hve weeks, to answer to William Burton, gentleman, 
of a plea, that he render to him two hundred pounds, which he 
owes him and unjustly detains, as he saith , and whereupon you 
have returned to our justices at Westminster, that the said Charles 
hath nothing in your bailiwick, whereby he may be distreined* 
And have you there then this writ sir John Willes, 

knight, at Westminster, the sixteenth day of April, in the twenty- 
eighth year of our reign 


Sheriff’s The With in-named Charles Long is not found in my bailiwick 

return^ 

^I^on est tn- 

the second, by the grace of God of Great Britain, 
cafws^ France, and Ireland king, defender of the faith, and so forth , to 
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the sherift of Berkshire, greeting command you that you 

take Charles Long, late of Burford, gentleman, if he may be 
found in your bailiwick, and him safely keep, so that you may 
have his body, before our justices at Westminster, on the morrow 
of the holy Trinity, to answer to William Burton, gentleman, ot a 
plea, that he render to him two hundred pounds which he owes 
him and unjustly detains, as he saith , and whereupon our sheriff 
of Oxfordshire hath made a return to our justices at Westminster, 
at a certain day now past, that the aforesaid Charles is not found 
in his bailiwick , and thereupon it is testified m our said court, 
that the aforesaid Charles lurks, wanders, and runs about in your 
county And have you there then this writ 2I2Hime00 sir John 
Willes, knight, at Westminster, the seventh day of May, m the 
twenty-eighth year of our reign. 

By virtue of this writ to me directed, I have taken the body of Sheriff’s 
the withm-named Charles Long , which I have ready at the day 
and place within contained, according as by this writ it is com- 
manded me 

Or, upon the Return ^Non est inventus upon the Jirst 
‘‘ Capias, the Plaintiff may sue out an Alias and a Pluries> 

‘‘ and thence proceed to Ouilavdry , thus 

« the second, by the grace of God of Great Britain, <t Aims 

“ France, and Ireland king, defender of the faith, and so forth , “ capias 
“ to the shenfl of Oxfordshire, greeting WiZ command you as 
‘‘ formerly we commanded you, that you take Charles Long, late 
“ of Burford, gentleman, if he may be found m your bailiwick, 

** and him safely keep, so that you may have his body before our 
“ justices at Westminster, on the morrow of the holy Trinity, to 
‘‘ answer to William Burton, gentleman, of a plea, that he render 
“ to him two hundred pounds, which he owes him, and unjustly 
“ detains, as he saith And have you there then this writ Wit- 
tiZfSiS sir John Willes, knight, at Westminster, the seventh day 
** of May, m the twenty-eighth year of our reign 

The withm-named Charles Long is not found in my baili- Sheriff’s 
« wick ‘return 

Non est 
inventus 

“ (g(!E2DE®(!B the second, by the grace of God of Great Britain, piunes 
“ France, and Ireland king, defender of the faith, and so forth , cajms, 
to the shenlf of Oxfordshire, greeting. Wz command you, as 
we have more than once commanded you, that you take 
“ Charles Long, late of Burford, gentleman, if he may be found 
VOL in M M ^ 
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NMII. in your bailiwick, and him safely keep, so that you may have 
« his body before our justices at Westminster, from the day of 
the holy Trinity in three weeks, to answer to William Burton, 
gentleman, of a plea, that he render to him two hundred 
“ pounds, which he owes him and unjustly detains, as he saith, 
and have you there then this writ 2[33ime00 sir John Willes, 
knight, at Westminster, the thirtieth day of May, m the twenty- 
eighth year of our reign 

« Shenff’s “ The withm-named Charles Long is not found in my baili- 

*' return « 

JVon est 
“ inventus 

,( the second, by the grace of God of Great Britain, 
*^/acins France, and Ireland king, defender of the faith, and so forth , 
to the sheriff of Oxfordshire, greeting Wie command you, 
‘‘ that you cause Charles Long, late of Burford, gentleman, to be 
‘‘ requued from county court to county court, until, according 
“ to the law and custom of our realm of England, he be outlawed, 
‘‘ if he doth not appear and if he doth appear, then take him 
and cause him to be safely kept, so that you may have Ins 
body bcfoie our justices at Westminster, on the morrow of All 
“ Souls, to answer to William Burton, gentleman, of a pica, that 
he render to him two hundred pounds, which he owes him and 
unjustly detains, as he saith , and whereupon you have returned 
to our justices at Westminstei from the day of the holy Trinity 
in three weeks, that he is not found in your bailiwick And 
“ have you there then this writ sir John Wiiles, knight, 

‘‘ at Westminster, the eighteenth day ot June, m the twenty- 
eighth year of our reign 


ShonflT'a 
** riturn 

Pnmo 
** exactus 

** Sccundo 
** evactus 


SI 

re 

-►2V 

T, 

ca^ 


“ Ter/io 
“ craclus 


" Quarto 
tXflClUS 


‘‘ By virtue of this writ to me directed, at my county court 
“ held at Oxford, in the county of Oxford, on Tliursday the 
twenty-first day of June, m the twenty-ninth year of the reign 
“ of the lord the king within written, the wi thin-named Charles 
“ Long was required the first time, and did not appear and at 
“ my county court held at Oxford aforesaid, on Thursday the 
“ twenty-fofurth day of July, m the year aforesaid, the said Charles 
Long was required the second time, and did not appear and 
<*#at ray county court held at Oxford aforeaid, on Thursday the 
twenty -first day of August in the year aforesaid, the said 
Charles Long was required the third time, and did not appear 
and at my county court held at Oxford aforesaid, on Thursday 
the eighteenth day of September, m the year aforesaid, the 
said Charles Long was required the fourth time, and did not 
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“ appear and at my county court held at Oxford aforesaid, on N^III 
“ Thursday, the sixteenth day of October, in the year aforesaid, 

the said Charles Long was required the fifth time, and did not « exactus 
“ appear therefore the said Charles Long, by the judgment of ^ xdeoutia- 
“ the coroners of the said lord the king, ot the county aforesaid, “ 
according to the law and custom of the kingdom of England, is 
“ outlawed 


“ (SdESPCt*®® the second, by the grace ot God of Gicat Britain, “ Wnt of 
France, and Ii eland king, defender ot the faith, and so forth , 
to the shenft of Oxfordshire, greeting ^4Hl;crca0 by our writ 
we have lately commanded you that you should cause Charles 
Long, late of Burford, gentleman, to be required from county 
court to county court, untd according to the law and custom of 
our icalm of England ho should be outlawed, if he did not 
appear and if he did appear, then that you should take him 
and cause him to be satcly kept, so that )ou mi^ht have li is 
body before our justices at Westmnistei, on the morrow ol All 
' Souls, to answer to Wdham Burton, gentleman, of a plea, that 
' he render to him two hundred pounds, which lie owes him and 
• unjustly detains, as he saith tJTfjereforc we command you, by 
‘ virtue of the statute m the thirty-first year of the lady Eliza- 
‘ beth late queen of England made and provided, that you cause 
‘ the said Charles Long to be proclaimed upon thiee several 
' days according to the form of that statute , (whereof one pro- 
' clamatioii shall be made at or near the most usual door of the 
‘ church of the i>arish wherein he inhabits,) that he render hini- 
‘ self unto you , so that you may have his body before our justices 
‘ at Westminster at the day aforesaid to answer the said William 
< Burton of the pica aforesaid And have you there then this 
‘ writ sir John Willes, knight, at Westminster, the 

‘ eighteenth day ot June, in the twenty-eighth year of our reign 


“ By virtue of this writ to me directed, at my county court Sticnflr’s 
‘‘ held at Oxford, m the county of Oxford, on Thursday the 
** twenty-sixth da) of June, in the twenty-ninth year of the reign « 

“ of the lord the king within-wntten, I caused to be proclaimed 
“ the first time , and at the general quarter sessions of the peace, 

“ held at Oxford aforesaid, on dviesda)r the fifteenth day ot July 
“ m the yeai aforesaid, I caused to be proclaimed the second 
“ time , and at the most usual door of the church of Burford 
withm-wTitten, on Sunday the third day of August in the year 
“ aforesaid, immediately after divine service, one month at the 
“ least before the withm-named Charles Long was required the 

M M 2 
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“ fifth time, I caused to be proclaimed the third time, that the 
“ said Charles Long should render himself unto me, as within it 
“ IS commanded me 


« Capvaiut- the second, by the grace of God of Great Britain, 

“ hgaium u prince, and Ireland king, defender ol the faith, and so forth , 
“ to the sheriff of Berkshire, greeting 2213 e command you, that 

“ you omit not by reason of any liberty of your county, but that 
“ you take Charles Long, late ol Burford in the county of Oxford, 
“ gentleman, (being outlawed in the said county of Oxford, on 
“ Thursday, the sixteenth day of October last past, at the suit of 
“ William Burton, gentleman, of a plea of debt, as the sheriff of 
“ Oxfordshire aforesaid returned to our justices at Westminster 
“ on the morrow of All Souls then next ensuing,) if the said 
“ Charles Long may be found in your bailiwick , and him safely 
‘‘ keep, so that you may have his body before our justices at 
‘‘ Westminster, from the day of saint Mai tin m fifteen da\s to do 
and receive what our court shall considei concerning him in 
‘‘ this behalf 22aitne0fli sir John Willes, knight, at Westminster, 
“ the sixth day of November in the twenty-ninth year of our 
reign 


« Sheriffs 
** return 
“ Cejneor- 
** pus 


“ By Virtue of this writ to me directed, I have taken the body 
of the withm-named Charles Long , which I liave ready at the 
day and place withm*con tamed, according as by this writ it is 
« commanded me 


§ 3 * Bill of Middlesex and Latitat thereupon in the Court of 

King 5 Bench 


Bill of 
“ Middle- 
“ sex for 
trespass 


" Ac etxam 
“ m debt 


“ Middlesex, 7 “ Zt)e it, commanded that he take 

“ to wit j “ Charles Long, late of Bui ford in the county 

of Oxford, if he may be found in his bailiwick, and him safely 
keep, so that he may have his body before the lord the king at 
“ Westminster, on Wednesday next after fifteen days of Easter, 
“ to answer William Burton, gentleman, of a plea of trespass , 
[anti alj3a to a bill of the said William against the aforesaid 
“ Charles, for two hundred pounds of debt, according to the 


^ * Note, that § 3 and § 4 are the usual methods of process, to compel an 

appearance la the courts ol fang*s befich and exchequer , in which the practice of 
those courts does principally differ from that of the court of common pleas, the 
subsequent stages of proceedings being nearly alike in them all 
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“ custom of the court of the said lord the king, before the king 
himself to be exhibited,] and that he have there then this 
precept 


III. 


“ The within named Charles Long is not tound in my baili- “ Sheriff’s 

® '' *i return 

** Non est 
inventus 


WJCk 


the second, by the grace ot God ot Great Bri- “ Latuat 
“ tain, France, and Ireland king, detender ot the taith, and so 
“ forth , to the sheriff of Berkshire, greeting we lately 

‘‘ commanded our sheriff of Middlesex, that he should take 
“ Charles Long, late of Burford in the county of Oxtord, if he 
might be found m Ins bailiwick, and Inin safely keep, so that 
“ he might be before us at \Vt^tnnn^ter at a certain day now 
past, to answer unto William Burton, gentleman, of a plea of 
“ trespass , [anti also to a bill ol the said William against the “ Ac etiam, 
“ aforesaid Charles, for two hundred pounds of debt, according 
to the custom of our court, before us to be exhibited ,] and 
our said sheriff of Middlesex at that day returned to us that 
the aforesaid Charles was not found in liis bailiwick, where- 
‘‘ upon on behalf of the aforesaid William in our court before us 
it IS sufficiently attested, that the aforesaid Charles lurks and 
runs about in ^our county ®l?mfore we command you, that 
“ you take him, if he may be found in your bailiwick, and him 
“ safely keep, so that you may have his body before us at West- 
minster on Tuesday next after five weeks of Easter, to answer 
to the aforesaid William of the plea [and bill] aforesaid , and 
have you there then this writ 2I^itne0)5 sir Dudley Ryder, 

“ knight, at Westminster, the eighteenth day of April in the 
“ twenty-eighth year of our reign 

By virtue of this writ to me directed, I have taken the body “ Sheriff ’b 
“ of the within named Charles Long , which I have ready at the 
“ day and place within contained according as by this writ it is 
commanded me 


“ § 4* Writ of Quo Minus in the Exchequer 

the second, by the grace of God of Great Bri- 
tain, France, and Ireland king, defender of the faith, and so 
forth , to the sheriff of Berkskire, greeting me command you, 
that you omit not by reason of any liberty of your county, 
mm3 
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** but that you enter the same, and take Chailes Long, late ot 
“ Burford, m the county of Oxford, gentleman, wheresoever he 
** shall be found in your bailiwick, and him safely keep, so that 
“ you may have lus body before the barons of our exchequer at 
Westminster, on the morrow of the Holy Irinity, to answer 
“ William Burton our debtor ot a plea that he render to him two 
“ hundred pounds which he owes him and unjustly detains, 
whereby he is the less able to satisfy us the debts which he 
owes us at our said e\cliequer, as he saith lie can reasonably 
shew that the same he ought to rendei and have you there 
** this writ 2I^ifnej3)3 sir Ihonias Parker, knight, at Westmm- 
ster, the sixth day of May, in the twenty-eighth year of our 
reign. 


** Sheriff’s 
** return. 

“ Cepi cor- 
** pus 


By virtue of this writ to me directed, I have taken the body 
of the witbm-named Charles Long , which I have ready before 
“ the barons within-wnttcn, according as within it is commanded 


§ 5 Special Bail, on the A) rest of the Befendanty pursuant to the 
Testatum Capias, in page \vi 

Bail-bond Wnolo all men by these presents, tliat we Charles Long of Bur- 
to^ilicihL- county of Oxford, gentleman, Peter Hammond of Bix 

m the said county, yeoman, and Edward Ihomhnson of Wood- 
stock in the said county, innholder, arc held and firmly bound 
to Christopher Jones, esquire, sheriff of the county of Berks, in 
four hundred pounds of lawful money of Groat Britain, to be 
paid to the said sheriff, or his certain attorney, evecutors, ad- 
ministrators, 01 assigns , for which payment well and truly to be 
made, we bind ourselves and each ot us by himself for the whole 
and in gross, our and every of our hens, executors, and admi- 
nistrators, firmly by thcac presents, scaled with our seals Dated 
the fifteenth day of May in the twenty-eighth year of the reign 
of our soveieign lord George the second, by the grace of (iod 
king of Great Britain, France, and Ii eland, defender ot the faitfi, 
and so forth, and in the year of our Lord one thousand seven 
hundred and fifty-five 

condition of this obligation is such, that if the above-bounden 
Charles Long do appear before the justices of our sovereign lord 
the king at Westminster, on the morrow of the holy Trinity, to 
answet William Burton, gentleman, of a plea of debt of two hun- 
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dred pounds, then this obligation shall be void and ot none effect, 
or else shall be and remain m full force and virtue 


N° III. 


Sealed, and delivered, being 
first duly stamped, in the 
presence of 

Henry Shaw 
Timothy Griffith 


Charles Long (L S ) 

Peter Hammond (L S ) 
Edward Thomlinson (L S ) 


|?ou Charles Long do acknowl< dge to owe unto the plaintiff Recogm- 
four hundred pounds, and you John Rose and Peter Hammond ot 
do severally acknowledge to owe unto the same person the sum of the 
two hundred pounds a piece, to be levied upon your several goods missioner 
and chattels, lands and tenements, upon contnnon that, if the de- 
fendant be condemned in the action, he shall pay the condemn- 
ation, or render himself i prisoner m the I leet foi the same, and, 
if he fail so to do, you John Rose and Peter Hammond do undei- 
takc to do it tor him 

Tiinity Term, 28 Geo II 

Berks, ) 2Dn a 2\stalum Capias from Oxfordshire against Bailpictc, 
to wit 3 Charles Long, late of Burfoid m the county ot Ox- 
ford, gentleman, i eturnable on the mori ow ot tiie holy Trinity, 
at the suit of William Burton, ot a plea of debt ot two hundred 
pounds : 

ISfie Bail are, John Rose of Witney, m the county of Oxford, 
esquire, Peter Hammond ot Bix, in the said county, yeoman 

Richard Price, attorney \ 
for the defendant J 

Ihe party himself m 
Each of the bail in ^200 

Taken and acknowledged the twenty-eighth 
day of May, in the year of our Lord one 
thousand seven hundred and fifty-five dc 

bene esse, before me, , 

Robert Grove, 

one of the commissioners# 

M M 4 
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Writ of 
error 


Chief jus- 
tice’s re- 
turn 

The record 


Writ 


§ 6 The Recordt as removed by Writ of Error 

lorli the king hath given m charge to his trusty and be- 
loved sir John Willes, knight, his writ closed m these words 
<&eom the second, by the grace of God of Great Britain, trance, 
and Iceland king, defender of the faith, and so forth , to our trusty 
and beloved sir John Willes, knight, greeting 93ecau0e in the 
record, and process, and also in the giving of judgment, of the 
plaint which was in our couit before you, and your fellows, our 
justices of the bench, by our writ, between William Burton, gen- 
tleman, and Charles Long, late of Burford m the county of Ox- 
ford, gentleman, of a certain debt of two hundred pounds, which 
the said William demands of the said Charles, manifest error hath 
intervened, to the great damage of him the said William, as we 
from his complaint are informed we, being willing that the error, 
if any there be, should be corrected in due manner, and that full 
and speedy justice should be done to the parties aforesaid m this 
behalf, do command you, that if judgment thereof be given, then 
under your seal you do distinctly and openly send the record and 
process of the plaint aforesaid, with all things concerning them 
and this writ , so that we may have them from the day of Easter 
111 fifteen days, wheresoever we shall then be in England , that 
the record and process aforesaid being inspected, we may cause 
to be done thereupon, for correcting that error, what of right 
and according to the law and custom of our realm of England 
ought to be done ourself at Westminster, the twelfth 

day of February, in the twenty-ninth year of our reign 

record and process, whereof m the said writ mention above 
is made, follow in these words, to wit 

Jpleaa at Westminster, before sir John Willes, knight, and his 
brethren, justices of the bench of the lord the king at W^estmin- 
6 tcr, of the term of the holy Trinity, m the twenty-eighth year 
of the reign of the lord Georgf the second, by the grace of 
God, of Great Britain, France, and Ireland king, defender of 
the faith, &c 

Oxon, 1 Long, late of Burford m the county afore- 

to wit J said, gentleman, was summoned to answer William 
Burton of Yarntoii in the said county, gentleman, of a plea that 
he render unto him two hundred pounds, which he owes him and 
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unjustly detains, [as he saith 3 SlnH tofieteuiJoit the said William, N® III# 

by Thomas Gough, his attorney, complains, that whereas on the ^ 

first day of December, in the year of our Lord one thousand 

seven hundred and fifty-four, at Banbury in this county, the said count, on 

Charles by his writing obligatory did acknowledge himself to be 

bound to the said William in the said sum of two hundred pounds 

of lawful money of Great Britain, to be paid to the said William, ' 

whenever after the said Charles should be thereto required , 

nevertheless the said Charles (although often required) hath not 

paid to the said William the said sum of two hundred pounds, 

nor any part thereof, but hitherto altogether hath refused, and 

doth still refuse, to render the same , wherefore he saith that he 

IS injured, and hath damage to the value ot ten pounds and 

thereupon he brings suit, [and good proof ] ant he brings here 

into court the writing obligatory atoresaid, which testifies the 

debt aforesaid in form aforesaid , the date whereof is the day and 

year before mentioned ant the aforesaid Charles, by llichard Defence. 

Price his attorney, comes and defends the force and injury when 

[and where it shall behove him,] and craves oyer of the said Oyer pray, 

writing obligatory, and it is read unto liim [in the form aforesaid] 

he likewise craves oyer of the condition of the said writing, and condition, 

It IS read unto him in these words The condition of this ob- 
ligation is such, that if the above-bounden Charles Long, his award 
“ heirs, executors, and administrators, and every of them, shall 
and do from time to time, and at all times hereafter, well 
“ and truly stand to, obey, observe, fulfil, and keep, the award, 
arbitrament, order, rule, judgment, final end, and determm- 
“ ation, of David Stiles, of Woodstock in the said county, clerk, 
and Henry Bacon, of Woodstock aforesaid, gentleman, (arbi- 
“ trators indifferently nominated and chosen by and between the 
“ said Charles Long and the above-named William Burton, to 
arbitrate, award, order, rule, judge, and determine, of all and 
“ all manner of actions, cause or causes of action, suits, plaints, 

‘‘ debts, duties, reckonings, accounts, controversies, trespasses, 

‘‘ and demands whatsoever had, moved, or depending, or which 
might have been had, moved, or depending, by and between 
‘‘ the said parties, for any matter, cause, or thing, from the bc- 
‘‘ ginning of the world until the day of the date hereof,) which 
“ the said arbitrators shall make and publish, of or in the pre- 
“ mises, in writing under their hands and seals, or otherwise by 
“ word of mouth, m the presence of two credible witnesses, on 
« or before the first day of January next ensuing tlie date hereof, 
then this obligation to be void and of none effect, or else to be 
and remain in full force and virtue ” Milficp being read and Imparlance 
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Conhnu. 

Ance 


Plea, 
No «uclj 
award 


Replic- 
atioh, set. 
ting forth 
an award, 


Protcstan-^ 

do 


heard, the said Charles prays leave to imparl therein here until 
the octave of the holy Trinity , and it is granted unto him The 
same day is given unto the said William Burton here, &c At 
which day, to wit, on the octave of the holy Trinity, here come 
as well the said William Burton as the said Charles Long, by 
their attorneys aforesaid and hereupon the said William prays 
that the said Charles may answer to his writ and count aforesaid 
9nli the aforesaid Charles defends the force and injury, when, 
&c and saith that the said William ought not to have or main- 
tain his said action against him , because he saith, that the said 
David Stiles and Henry Bacon, the arbitrators before named in 
the said condition, did not make any such award, arbitrament, 
order, rule, judgment, final end, oi determination, of or m the 
premises above specified m the said condition, on or before the 
first day of January, m the condition aforesaid above-mentioned, 
according to the form and effect of the said condition , and this 
he js ready to verify Wherefore he prays judgment, whether 
the said William ought to have or maintain his said action thereof 
against him [and that he may go thereof without a day ] ^nli 
the aforesaid William saith, that for any thing above alleged by 
the said Lharles m pleading, he ought not to be precluded from 
having his said action thereof against him , because he saith, that 
after the making of the said writing obligatory, and before the 
said first day of January, to wit, on the twenty-sixth day of De- 
cember, in the year aforesaid, at Banbury aforesaid, in the pre- 
sence of two credible witnesses, namely, John Dew of Chalbury, 
in the county aforesaid, and Richard Morns of Wytham m the 
county of Berks, the said arbitrators undertook the charge of the 
award, arbitrament, order, rule, judgment, final end, and deter- 
mination aforesaid, of and in the premises specified in the con- 
dition aforesaid , and then and there made and published their 
award by word of mouth m manner and form following, that is to 
say The said arbitrators did award, order, and adjudge, that he 
the said Charles Long should forthwith pay to the said William 
Burton the sum of seventy^five pounds, and that thereupon all 
differences between them at the time of the making the said 
writing obligatory should finally (Jease and determine And the 
said William further saith, that although he afterwards, to wit, on 
the sixth day of January, in the year of our Lord one thousand 
seven hundred and fifty-five, at Banbury aforesaid, requested the 
said Charles to pay to him the said William the said seventy-five 
pounds, yet (by protestation that the said Charles hath not stood 
to, obeyed, observed, fulfilled, or kept any part of tlie said award, 
which by him the said Charles ought to have been stood to, 
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obeyed, observed, fulfilled, and kept) for further plea therein he N® III. 
saith, that the said Cliarles the said seventy-five pounds to the 
said William hath not hitherto paid and this he is ready to verify, 
wherefore he prays judgment, and his debt aforesaid, together 
with his damages occasioned by the detention of the said debt, 
to be adjudged unto him, Src 3nTl the aforesaid Charles saith, Demurrer 
that the plea aforesaid, by him the said William in manner and 
form aforesaid above m his replication pleaded, and the matter in 
the same contained, are in nowise sufficient in law foi the said 
William to have or maintain hisj action aforesaid, thereupon 
against him the said Charles to which the said Chailcs hath no 
necessity, neither is ho obliged by the law ot the land, in any 
manner to answer and this he is ready to verity Wherefore 
for want of a sufficient replication m this behalf the said Charles, 
as aforesaid, prays judgment and that the aforesaid William may 
be precluded from having his action aforesaid, thereupon against 
Inm, &c And the said Charles, according to the form of the Causes of 
statute in that case made and provided, shews to the court here 
the causes of demurrer following , to wit, that it doth not appear, 
by the replication aforesaid, that the said arbitrators made the 
same award in the presence of two credible witnesses on or before 
the said first day of January, as they ought to have done, accord- 
ing to the form and effect ot the condition aforesaid , and that 
the replication aforesaid is uncertain, insufficient, and wants form 

the aforesaid William saith, that the plea aforesaid by him Joinder ui 
the said William in manner and form aforesaid above in his re- 
plication pleaded, and the matter m the same contained, are good, 
and sufficient m law foi the said William to have and maintain 
the said action of him the said William thereupon against the 
said Charles which said plea, and the matter therein contained, 
the said William is ready to verify and prove as the court shall 
award , and because the aforesaid Charles hath not answered to 
that plea, nor hath he hitherto m any manner denied the same, 
the said William as before prays judgment, and his debt aforesaid, 
together with his damages occasioned by the detention of that 
debt, to be adjudged unto him, &c ^ntJ becaujoe the justices here Continn- 
will advise themselves of and upon the premises before they give 
judgment thereupon, a day is thereupon given to the parties afore- 
said here, until the morrow of All Souls, to hear their judgment 
thereupon, for that the said justices here arc not yet advised 
thereof At which day here come as well the said Charles as the • 
said William, by their said attorneys , and because the said jus- 


tices here will farther advi&c themselves of and upon the premises 
before they give judgment thereupon, a day is farther given to 
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N® III the parties aforesaid here until the octave of saint Hilary, to hear 
their judgment thereupon, for that the said justices here are not 
yet advised thereof At which day here come as well the said 
William Burton as the said Charles Long, by their said attorneys 
Opinion of the record and matters aforesaid having been seen, 

ihe court by the justices here fully understood, and all and singular 

the premises being examined, and mature deliberation being liad 
Replication thereupon , tor that it seems to the said justices here, that the 
insufficient William Burton before m his replication 

pleaded, and the matter therein contained, are not sufficient in 
law, to have and maintain the action of the aforesaid William 
Judgment against the aforesaid Charles tijerefore it w coniBHiereU, that the 
fencUnt?^' William take nothing by his writ aforesaid, but that he 

Qiicrens m- his pledges of prosecuting, to wit, John Doe and Richard Roe, 
hti capiat be m mercy for his false complaint, and that the aforesaid Charles 

AmercT- thereof without a day, &c it 10 fartficr ton 0 iBfreli, that the 

meni aforesaid Charles do recover against the aforesaid William eleven 
pounds and seven shillings, for his costs and charges by him about 
Ins defence in this behalf sustained, adjudged by the court here 
to the said Charles with his consent, according to the form of the 
Execution statute in that case made and provided and that the aforesaid 
Charles may have execution thereof, &c 


General 
error assign 
ed 


Writ of 
Scire facias, 
to hear 
trior:> 


3 ftrrtoarti 0 , to wit, on Wednesday next after fifteen days of 
Easter 111 this same term, before the lord the king, at West- 
minster, comes the aforesaid William Burton, by Peter Manwa- 
rmg his attorney, and saith, that in the record and process afore- 
said, and also in the giving of the judgment m the plaint aforesaid, 
It IS manifestly erred in this, to wit, that the judgment aforesaid 
was given in form aforesaid for the said Charles Long against the 
aforesaid William Burton, where by the law of the land judgment 
should have been given for the said William Burton against the 
said Charles Long, and this he is ready to \enf}' SnU tlie said 
William prays the writ of the said lord the king, to warn the said 
Charles Long to be before the said lord the king, to hear the 
record and process aforesaid and it is granted unto him by 
which the shenfl aforesaid is commanded that by good [and 
lawful men of his bailiwick] he cause the aforesaid Charles Long 
to know, that he be before the lord the king from the day ot 
Easter in five weeks, wheresoever [he shall then be m England,] 
to hear the record and process aforesaid, if [it shall have hap- 
pened that in the same any error shall have intervened,] and 
farther [to do and receive what the court of the lord the king 
sliall consider in this behalf.] The same day is given to the 
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aforesaid William Burton hjljicf) Hag before the lord tlie king, No III 
at Westminster, comes the aforesaid William Burton, by his 
attorney aforesaid and the sheriff returns, that by virtue of the 
writ aforesaid to him directed he had caused the said Charles ftci 
Long to know, that he be before the lord the king at the time 
aforesaid in the said writ contained, by John Den and Richard 
Fen, good, S^c , as by the same writ was commanded him which 
said Charles Long, according to the warning given him in this 
behalf, here cometh by Thomas Webb his attorney 2!23l?eteupott Error as- 
the said William saith, that in the record and process aforesaid, 
and also in the giving of the judgment aforesaid, it is manifestly 
erred, alleging the error aforesaid by him in the form aforesaid 
alleged, and prays, that the judgment aforesaid for the error 
aforesaid, and others, in the record and process aforesaid being, 
may be reversed, annulled, and entirely for nothing esteemed, and 
that the said Charles may rejoin to the errors aforesaid, and that 
the court of the said lord the king here may proceed to the exa- 
mination as well of the record and process aforesaid, as of the 
matter aforesaid above for error assigned the said Charles Rejoinder , 

saith, that neither in the record and process aforesaid, nor m the J^atum 
giving of the judgment aforesaid, in any thing is there erred , and 
he prays in like manner that the court of the said lord the king 
here may proceed to the examination as well of the record and 
process aforesaid, as of the matters aforesaid above for error 
assigned because the court of the lord the king here is not Contmu- 

yet advised what judgment to give of and upon the premises, a 
day is thereof given to the parties aforesaid until the morrow of 
the holy Trinity, before the lord the king, wheresoever he shall 
then be in England to heai their judgment of and upon the pre- 
mises, for that the court of the lord the king here is not yet ad- 
vised thereof At which day before the lord the king, at West- 


minster, come the parties aforesaid by their attorneys aforesaid 
3I23bfteupon, as well the record and process aforesaid, and the judg- 
ment thereupon given, as the matters aforesaid, by the said 
William above for error assigned, being seen, and by the court of 
the lord the king here being fully understood, and mature deliber- 
ation being thereupon had, for that it appears to the court of the 
lord the king here, that in the record and process aforesaid, and 
also m the giving of the judgment aforesaid, it is manifestly erred, 
therefore ft w consibereti, that the judgment aforesaid, for the error 
aforesaid and others, in the record and process aforesaid, be re- 
versed, annulled, and entirely for nothing esteemed , and that the 
aforesaid William recover against the aforesard Charles his debt 
aforesaid, and also fifty pounds for his damages, which he hath sus- 


Opinton of 
the court 


Judgment 
of the com* 
mon }>leas 
reversed 

Judgment 
for the 
PJainufT 
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tamed, as well on occasion of the detention of the said debt, as for 
his costs and charges unto which he hath been put about his suit 
in this behalf, to the said William with his consent by the court 
of the lord the king here adjudged And the said Charles in 
mercy. 


§ 7 Process of Execution 

Writ of rn- the second, by the grace of God of God of Great 

Britain, France, and Ireland king, defender of the faith, and so 
forth , to the sheriff of Oxfordshire, greeting command you, 
that you take Charles Long, late of ISurford, gentleman, if he 
may be found m your bailiwick, and him safely keep, so tliat you 
may have his body before us m three weeks from the day of the 
holy Trinity, wheresoever we shall then be in England, to satisfy 
William Burton, for two hundred pounds debt, which the said 
William Burton hath lately recovered against him in our court 
before us, and also fifty pounds which were adjudged m our said 
court before us to the said William Burton, for his damages which 
he has sustained, as well by occasion of the detention of the said 
debt, as for his costs and charges to which he hath been put 
about his suit in this behalf, whereof the said Chailes Long is 
convicted, as it appears to us of record and have you there then 
this writ 2iaiiime00 sir Thomas Denison*, knight, at Westminster, 
the nineteenth day of June, in the twenty-ninth year of our 
reign 


SherifTs re- By Virtue of this writ to me directed, I have taken the body of 
the withm-named Charles Long , which I have ready before the 
lord the king, at Westminster, at the day within-wntten, as within 
it is commanded me 

Writ of the second, by the grace of God of Great Britain, 

J^'igrt/actas France, and Ireland king, defender of the faith, and so forth , to 
the sheriff of Oxfordshire, greeting. Mie command you that of 
the goods and chattels within your bailiwick of Charles Long, 
late of Burford, gentleman, you cause to be made two hundred 
pounds debt, which W'llliam Burton lately in our court before us 
at Westminster hath recovered against him, and also fifty pounds 
which were adjudged m our court before us to the said William, 
for his damages which he hath sustained, as well by occasion of 


Tlie senior puisne justice, Uicre being no cbief-justicc that term 
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tlje detention of hi*? said debt, as for his costs and charges to N® III. 
which he hath been put about his suit m this behalf, whereof the 
said Charles Long is convicted, as it appears to us of record , and 
have that money before us in three weeks from the day of the 
holy Trinity, wheresoever we shall then be in England, to render 
to the said William of his debt and damages aforesaid and have 
there then this writ 2aaitne00 sir Tliomas Denison, knight, at 
Westminster, the nineteenth day of June, m the twenty-ninth year 
of our reign 

By virtue of this writ to me directed, I have caused to be made SlicnfTare- 
of the goods and chattels of the within-written Charles Long^ ^^^nfea 
two hundred and fifty pounds which I have ready before the 
lord the king at Westminster at the day withm-written, as it is 
within commanded me 


THE END or THE THIRD VOLUME 


Printed by A Stralian, Law- Printer to Hj» Miyetty, 
Printers- Street, London. 
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